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TOPICAL INDEX 


1. Control and Regulation in General. 


§ 2. WHAT CONSTITUTES INSURANCE, : a re 
2—Legislature has power to permit superintendent of insurance to liquidate or rehabilitate 
insurance companies, but extent to which that power shall be used must be supervise 
by courts. Application of People by Van Schaick. (N. Y.) : ae 
2—Word “insurance,” as defined by statute, does not include annuity contracts, especially 
contract to pay person stated sum monthly in consideration of his payment of certain 
lump sum. Hall v. Metropolitan Life Ins. Co. (Ore.)............. 1141 
2—Mortuary association guaranteeing burial of members in consideration of fee and future 
assessments held engaged in ‘“‘life insurance business’? subject to regulation. State 
ex rel. District Attorney General v. Mutual Mortuary Ass’n Inc. (Tenn.).... 351 
§ 4. CONSTITUTIONAL AND STATUTORY PROVISIONS. ‘ ; 
4—Statutes relating to life, health, and accident insurance held applicable to industrial life 


insurance companies, though not eo nomine referring to such companies. McBride v. 
Acme Industrial Life Ins. Co. (La.).......... . 293 

4—Portion of statutes, authorizing superintendent of 
companies held valid. Application of People by Van Schaick. (N baa ; 

4—Statute imposing liability for reasonable attorney’s fee when payment of life policy 
has been wrongfully refused does not violate due process or equal protection of laws, 
even if construed as imposing liability where refusal is in good faith and on reason- 
able gounds. Fourteenth Amendment does not prohibit fixed award of damages 
moderate in amount, in addition to costs and attorney’s fees, when payment of life 
policy has been wrongfully refused, even though refusal is in good faith and on 
grounds not wholly frivolous. Statute subjecting insurer to 12 per cent. damages for 
refusal to pay life and other policies within time prescribed in policy, after demand 
therefor, held not arbitrary or oppressive, even if construed as applicable to cases 
where refusal was in good faith. Presumption of constitutionality of statute which 
applies to legislation generally is fortified by acquiescence continued through the years. 
Statute subjecting insurer to 12 per cent. damages for refusal to pay life and other 
policies within times prescribed in policy, after demand therefor, held not invalid 
as imposing penalty and clogging privilege of access to court. Life & Casualty Ins. 
Co. of Tennessee v. McCray. (U 

4—Statute dealing generally with subject of fire insurance policies did not repeal valued 
policy statute dealing solely with one element of fire insurance, since conflict between 
Statutes must be resolved in favor of specific statute. Null v. Stuyvesant Ins. Co. 
(W. Va.) 

§ 8 RESOURCES AND SECURITIES. 

8—Securities deposited by life insurance company with insurance commissioner as required 
by 1913 act constituted exclusive trust for policyholders only, and remained in force 
until purpose had been fulfilled. Cochrane, State Commissioner of Insurance v. 
Pacific States Life Ins. Co. et al. (Colo.)....... : 


§ 10. SUPERVISION BY PUBLIC OFFICERS OR COURTS. 

10—Petition to review* action of Insurance Commission refusing reduction in windstorm 
insurance rates until it could be shown that companies were earning excessive profits 
on entire insurance business in state, including fire and auto fire and theft insurance 


held to allege cause of action. New Orleans Real Estate Board et al. v. Insurance 
Commission of Louisiana. (La.). 


10—Insurance commissioner’s office was created 


has only powers given to him by statute. Statute authorizing investigations by insur- 
ance commissioner on complaints of policyholders does not give commissioner power 
to sit as court for trial of controversies between insurance companies and policyholders, 
but contemplates administrative investigations. Giving notice and holding hearing in 
particular investigation by insurance commissioner cannot change character of proceed- 
ing under statute from that of administrative investigation to that of judicial hearing, 
where statute did not confer judicial authority upon commissioner. Insurance com- 
missioner exercises both administrative and judicial powers, and in passing upon applica- 
tions for licenses, commissioner acts in judicial capacity. Report of insurance com- 
missioner on investigation of complaint by policyholder against foreign insurance 
company held inadmissible in litigation between policyholder and insurer on question 
Wen) policies were legally cancelled. American Motorists Ins. Co. v. Central Garage. 


1009 


10—Annuity contract, issued and delivered by life insurance company before filing form 


thereof with insurance commissioner, held not void. Hall v. Metropdlitan Life Ins. 
Co. (Ore.) 


{ 15. FOREIGN UNDERWRITERS OR COMPANIES AND THEIR AGENTS. 


18. SUBJECTION TO SPECIAL REQUIREMENTS. ak : 
18—Statute does not demand that foreign insurance company shall, as condition of its 


license, transact all business in state through local licensed agents. American Motor- 
ita Tk: Ee, Se is CI oa do oie ies cc recaccwsmccacisneswdcancsaages 1009 
S. 2. LOCAL FUNDS AND SECURITIES. : , ‘ 
21—Legislature may enact statute in broad outlines, leaving it to executive to arrange 
details. Application of People by Van Schaick. 
§ 26. ACTIONS. 5 : 4 : : 
26—Resident could maintain action in Arkansas against foreign insurance company doing 
business in this state on fire policy covering property in Tennessee and constituting 
a Tennessee contract, where based on service on meer’? Arkansas agent. Scottish 
Union & National Ins. Co. v. Hutchins, Chancellor. (Ark.) 1229 
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II. Insurance Companies. 

(A) STOCK COMPANIES. 

§ 36. FRANCHISES AND POWERS. 

36—Liability of insurance company chartered as life insurance company only was not, as 
respected contract entered into at such time, changed by amended charter procured 
thereafter, authorizing accident and health policies. Cunningham v. Great Southern 


RO, CIM sce ocho ane: dissected sR 9 ols Dine aed WGA ew in NS OW Lb send dea SIA Ola oak 1171 


$ 40. GUARANTY OBLIGATIONS. 

40—Application to terminate insurance company’s rehabilitation should not be granted, where 
its solvency with unimpaired capital may be ephemeral because of daily fluctuations 
in value of its securities. To entitle insurance company to release from rehabilitation, 
margin between its solvency or impairment of capital and solvency with unimpaired 
capital should be reasonably substantial. Rehabilitation of insurance company will not 
be terminated, where its further transaction of business would be hazardous to policy- 
holders, creditors, and public because of volatile character of its securities, and its 
management’s policies, even of its solvency with unimpaired capital be satisfactorily 
established. Termination of insurance company’s rehabilitation may be denied, though 
conditions which brought about rehabilitation are removed, if other grounds therefor exist. 
Insurance company constantly in danger of insolvency because of violent fluctuations 
in market value of its securities held not entitled to termination of its rehabilitation, 
in view of hazard to policyholders, creditors, and public. Right of insurance company, 
‘being rehabilitated because of insolvency attributable to volatile and speculative charac- 
ter of its investments, to determine its own investment policy is subordinate to rights 
of creditors, policyholders, and general public. Interests of insurance company’s 
creditors and policyholders held to require that state insurance superintendent, under 
court’s supervision, rather than company’s present management, choose its securities 
to be sold and time and manner of _ ee to pay claims against it. In re 
Globe & Rutgers Fire Ins. Co. (N. : 


§ 41. INSOLVENCY AND prdeoiarneon: 


§ 44. —— REMEDIES AND PROCEEDINGS .IN INSOLVENCY. 

44—Insurance superintendent’s motion for permission to sell enough of insurance company’s 
securities to pay all its creditors in full held too broad. In re Globe & Rutgers Fire 
Ins. Co. (N. Y.) ; 

44—Rehabilitation of insurance companies, including surety companies, by superintendent 
of insurance, under direction of court may not be set aside unless there is proof of 
abuse of discretion or gross inequity. Under emergency powers granted, superintendent 
of insurance had authority to conduct business and use assets of surety company in 
rehabilitation to support continuing operations of corporation. Adoption of plan for 
rehabilitation of surety corporation in distress, providing for organization of three 
new corporations to assume certain classes of obligations of old eorporation and to 
which were transferred old corporation’s assets held authorized. Application of 
People by Van Schaick. (N. Y.) 

§ SO. ASSETS AND RECEIVERS. 

$0—Reinsurance contract authorized by federal court in receivership proceeding did not fix 
rights of parties until finally approved by state insurance department having jurisdic- 
tion of reinsurer, and was subject to amendment at any time prior thereto. Order 
allowing amendments of proposed reinsurance contracts before final approval by insur- 
ance department could not be set aside in application of holders of paidup policies, 
where amendments, did not change rights of parties but were allowed to clarify 
contract as originally intended. Intervention by holders of paid-up life policies in 
company in receivership, will not be allowed so that they may attack order permitting 
clarificatory amendments of reinsurance contract before contract was finally approved 
by insurance department. Rheinberger v. Security Life Ins. Co. of America. (U. 

§ Si. ——- PRESENTATION AND PAYMENT OF CLAIMS. 

$1—In distribution of proceeds of insurance company in receivership, court of equity 
should not allow unsecured creditors preference. Rheinberger v. Security Life Ins. 
Co. of America. (U. S.) 

(BY MUTUAL COMPANIES. 


§ 61. INSOLVENCY AND DISSOLUTION. 
§ 70. ASSETS AND RECEIVERS. 
70—Person injured by insured automobile may establish right equivalent to judgment against 


insured by award of claim against insurer in receivership proceedings. Mathewson v. 
Colpitts. (Mass.) 


III. Insurance Agents and Brokers. 
(A) AGENCY FOR INSURER. 
§ 78. SCOPE AND EXTENT OF AGENCY. 


78—Insurer, regardless of written contract between itself and representative, would be 
bound by acts of representative which those with whom he dealt had reasonable right 
to believe he was authorized to do. Basta et al. v. Farm Property Mut. Ins. Ass’n 
of Iowa. (Ia.) 

78—Statute making insurance solicitor agent of insurance company held not to define 
extent of agent’s powers or scope of agent’s authority. Kopald Electric Co. v. Ocean 
Accident & Guarantee Corporation Ltd. (N. D. 


1670 


534 





Topical Index 


§ 83. LIABILITIES OF AGENTS AND THEIR SURETIES. 

83—Clientele of insurance agency may be dealt with as personalty, subject to insurance 
company’s right to refuse to accept vendee of such clientele. Insurer not generally 
insisting on prompt payment from its agent did not lose right to demand final settle- 
ment, where debtor-creditor relationship existed between parties. Principal’s right to 
discharge agent for cause cannot wipe out delinquent’s demands. Insurance agent, 
sued for failure to remit premiums, could not set off value of his expirations against 
amount due company where agent before his discharge switched his business over to 
rival company. Insurance agent, on termination of agency contract, could not be 
credited with premiums charged against him under agency contract, and which he was 
not permitted to collect, where premiums were never collected. Insurance agent, on 
termination of agency contract, held entitled to have premium deposits credited against 
uncollected premiums. Agent, sued by insurance company for failure to remit premiums, 
held not entitled to credit for commissions on gross amount of premiums due when 
he was discharged. Kelly v. American Mine Owners’ Casualty Corporation. (Va.) 


§ 84. COMPENSATION OF AGENT. 


(2). Right to commissions. 

84(2)—Provision in contract employing insurance agent to collect premiums on industrial 
insurance, charging him with 24 times amount of weekly premiums not collected 
on insurance in force, held not void as constituting unlawful penalty and forfeiture. 
Held v. Metropolitan Life Ins. Co. (N. Y.) 1 

84(2)—Under insurance broker’s contract entitling it to percentage of premiums collected 
from insured on policies negotiated by broker, broker held entitled to recover percent- 
age of moneys collected by insurers from insured in actions for damages for conspiracy 
to defraud insurers of premiums, since such damages were measured by amount of 
premiums. Where insurer recognized validity of policies by payment of commissions 
on premiums voluntarily paid, it could not assert invalidity of policies in broker’s 
actions to recover commissions on moneys recovered by insurer on account of insured’s 
falsification of books as to pay rolls and consequent reduction of premiums payable. 
Where expenses of premium collection were taken into account in fixing broker’s 
commissions, employment of special counsel on contingent basis to collect difference 
between premiums payable and premiums paid on basis of insured’s falsified pay rolls, 
as well as interest broker’s additional commissions should be computed on amount 
recovered without deduction of interest. Hagan Corporation v. Travelers’ Ins. Co. 
t(N.. XY 7 

§ 86. EXTENT AND EXERCISE OF POWERS OF AGENTS. 
88. GENERAL OR SPECIAL AGENTS. 

88—‘‘Soliciting agent’? of life insurer is merely special agent and generally has authority 
only to solicit insurance, submit applications to insurer, and to perform such acts 
as are incidental to that power. Turner v. Supreme Lodge K. P. (Okla.) : 
Where fire policy was not to be valid unless countersigned by inmsurer’s authorized 
gent at designated town and policy was so countersigned by alleged agent located at 
such town, insurer could not contend that because policy was written at insurer’s 
office, alleged agent was only broker with consequent limitation of broker’s rights and 
liabilities. Cranfill-Reynolds Co. et al. v. Security Ins. Co. (Tex.) 

§ 89. ASSISTANTS AND CLERKS OF AGENTS. 

89—Where subagents are necessary to proper transaction and carrying on of business 
committed to fire insurance agent, such agent has implied authority to appoint er 
Globe & Rutgers Fire Ins. Co. of New York v. Eureka Sawmill Co. (Ala.) 

§ 90. —— EFFECT OF PROVISIONS OF POLICY. 

90—-Limitations on authority of agent brought to insured’s attention are valid. Atlantic 
Life Ins. Co. v. Hoefer. (U. S.) 

(B) AGENCY FOR APPLICANT OR INSURED. 

§ 97. CREATION OF AGENCY FOR BOTH PARTIES. 

§ 98. IN GENERAL. 

98—Insurance agent was agent of insured, and not of insurer, when he promised insured 
to pay — on life policy for debt he owed insured. Geha v. Baltimore Life 
int. Ca Weds. 3 ore 

98—In suits to reform fire ‘policies insurers’ agent executing indorsements. and counter- 
signing policies stood in place of companies, as to applicants for insurance. Mancini 
et al. v. Yorkshire Ins. Co., Limited, of York, England. x as 

98—Generally, insurance broker receiving application for insurance is agent of insured, 
not insurer. Strangio et al. v. Consolidated Indemnity & Ins. Co. (U. S.) 


§ 104, ARE TO PROCURE INSURANCE AND LIABILITY THERE- 


104—Finance company procuring theft insurance on financed automobile for buyer held 
not liable for error in misdescribing automobile- in policy where insured could not 
have recovered under policy if automobile had been correctly described. Bowling v. 
Hamblen County Motor Co. et al. (Tenn.) 

§ 107. EXTENT AND EXERCISE OF POWERS OF AGENT. 

§ 110. —— EVIDENCE AS TO AUTHORITY. 

110—Test of ‘“‘wagering contract” is whether it is on subject in which parties have no 
pecuniary interest. Prudential Ins. Co. of America v. Corriveau. (N. H.) 
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IV. _Insurable Interest. 


$ 114. NECESSITY IN GENERAL. 

114—Where beneficiary under life insurance policy has no insurable interest in insured’s 
life, policy is void as being against public policy. Gerard v. Metropolitan Life Ins. 
Co. EB 8. os cisigrsins Soe sae 

114—Person paying premiums, or arranging for payment on his own account, may insure 
his life, making any one beneficiary, notwithstanding beneficiary lacks insurable interest 
in insured’s life. Allen et al. v. AStna Life Ins. Co. et al. (Mo.) ; 

114—One without insurable interest .n insured’s life, named as beneficiary when ‘policy is 


43 


issued, has no right to insurance. Prudential Ins. Co. of America v. Corriveau. (N. H.) 398 
114—Defense of lack of insurable interest can be raised only by insurer and not by 
ewe claimant to proceeds of life policy. Travelers’ Ins. Co. v. Morris et al. 


114—Lack of original insurable interest is not always defense to action on life ws 
containing facility of payment clause. Wall v. Metropolitan Life Ins. Co. (N. Y.). 
114—One may in good faith insure his life for benefit of any one he may choose, au” 
beneficiary is unrelated by blood or marriage, notwithstanding statute specifying who 
may be beneficiaries. Pierce v. Metropolitan Life Ins. Co. et al. (Ohio. ) 
114—Procurement of fire insurance by one having no insurable interest is against public 
policy. Yoshida et al. v. Security Ins. Co. of New Haven, Conn. (Ore.) 
114—Beneficiary need not have insurable interest in life of —- who himself takes out 
life policy. Levas v. Metropolitan Life Ins. Co. (Wash.) 
§ 115. WHAT CONSTITUTES INTEREST IN PROPERTY. 
(1). Nature and extent of interest. 
115(1)—Fact that interest in property is uncertain in duration does not deprive it of 
insurability. Insured, to have insurable interest, must have present and real interest 
in property to which period insured against would cause pecuniary damage. 
Royal Ins. Co., Limited. (U. S.) 
115(1)—-Where consignor shipped its goods to its agent to be delivered by such agent to 
several customers, title remained in consignor until agent delivered goods, as regards 
insurable interest of consignor. Puget Sound Bulb Exchange v. St. Paul Fire & 
Marine Ins. Co. (Wash.).. 
(2). Persons having insurable interest in general. 
11$(2)—Equitable owner has insurable interest in property covered by fire policy. Broyles 
et al. v. Scottish Union & National Ins. Co. 
(4). Landlord and tenant. 
115(4)—Right of owner of house situated on land for which he paid nominal annual rental 
was “leasehold interest’ such as might be protected by insurance. Month to month 
oma terminable on notice gives rise to insurable interest. Smith v. Royal Ins. 
o., Limited. (U. S.) 
115(4)—Month by month tenants of buildings ‘used for hog- feeding business held to possess 
insurable interest in buildings entitling them to recover upon fire policies. Yoshida 
et al. v. Security Ins. Co. of New Haven, Conn. (Ore.) 
$§ 116. WHAT CONSTITUTES {NTEREST IN HUMAN LIFE OR HEALTH. 
(1). In general. 
116(1)—“‘Insurable interest” in lite of another means reasonable ground based on relation 
of parties to each other, to expect some advantage from continuance of insured’s life. 
Mere personal interest of beneficiary under life insurance policy in insurance is not 
“insurable interest.” Woman who employed ignorant negro servant and looked after 
and handled her business held not to have “insurable interest’ in life of negro servant, 
and therefore policy was void as being against public policy. Gerard v. Metropolitan 
Life Ins. Co. (Miss.). 
116(1)—Every person has insurable interest in his own life, and may procure insurance 
one _ as beneficiary any person whom he desires. Davis v. Gulf States Ins. Co. 
iss. 
116(1)—Stranger having no reasonable expectation of advantage or benefit from continuance 
of insured’s life had no insurable interest therein. Prudential Ins. Co. of America 
v. Corriveau. (N. H.).. 
(4). Husband and ‘wife. 
116(4)—Husband had insurable interest in life of wife suing for divorce and not then 
living with husband, where husband was communicating with wife and supporting 
wife and minor son. Bowers v. Missouri Mut. Ass’n. (Mo.)...............0.00000: 
§ 117. ESTOPPEL TO DENY INTEREST. 
117—Insured’s widow could not raise question of beneficiary’s insurable interest in insured’s 
life. Pierce v. Metropolitan Life Ins. Co. et al. (Ohi 
§ 118. INSURANCE WITHOUT INTEREST. 
$ 119. —— WAGERING POLICIES IN GENERAL. ; , 
119—Life insurance contract procured and paid for by ineured in good faith is not 
“gambling contract.” Life policy procured by insured, on inducement of beneficiary 
having no insurable interest in insured, to evade law against wagering insurance, is 
void. Davis v. Gulf States Ins. Co. (Miss.) 


§ 121. NECESSITY OF INTEREST TO SUSTAIN ASSIGNMENT. 

121—Change of beneficiary in old line group life policy to named person described as 
“wife” held valid as assignment of policy, though insured had not been divorced from 
first wife, and ae was without insurable interest. Aitna Life Ins. Co. v. 
Hartley et al. (Md.). 
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121—Good faith assignment of insurance policy to one having no insurable interest in 
insured’s life is valid if it is not evasion of law against wager policies. Agreement, 
between insured and stranger having no insurable interest in insured’s life that 
stranger should pay premiums on policies and have policies if he survived, was valid 
gift and not wagering transaction. Prudential Ins. Co. of America v. Corriveau. (CN. H.) 

§ 122. ASSIGNMENT OF POLICY TO PERSON WITHOUT INTEREST. 

122—That life policy is assigned to beneficiary, who lacks insurable interest, for beneficiary 
to pay premiums, gives beneficiary no interests, except to extent of his advances. 
Allen et al. v. Aétna Life Ins. Co. et al. (Mo.) 

§ 123. EXTINGUISHMENT OF POLICY. 

123—Life policy or designation of beneficiary, valid in its inception, remains so, though 
insurable interest or relationship of beneficiary has ceased, unless it is otherwise 
stipulated in policy. Policy on life of wife naming husband as beneficiary, and valid 
in its inception, remain so, notwithstanding subsequent divorce. Bowers v. Missouri 
Mut. Ass’n. (Mo.). 

123—Life policy taken out by ‘insured who assigned it to business associate who paid 
premiums on policy and who furnished money for business, but left management 
thereof to insured, held not unlawful as “wager”, “bet”, or “hazard of_ stakes”, 
notwitstanding discontinuance of business association before insured’s death. Travelers’ 
Ins. Co. v. Morris et al. (N. J.) 


V. The Contract in General. 
(A) NATURE, REQUISITES AND VALIDITY. 
§ 124. NATURE OF CONTRACT. 
124—Policy making premiums payable during insured’s lifetime and insurance payable at 
death held ordinary life nonparticipating pote issued by old line life insurance company 
within statute. Allen et al. v. AStna Life Ins. Co. et al. (Mo.) 
124—Life policy containing provisions for double indemnity in case of ‘accidental death 
held not purely “accident and death policy” within statute excepting from _ its 
‘e re and health policies. Cunningham v. Great Southern Life Ins. 
0. ex. 
§ 125. WHAT LAW GOVERNS. 
(1). In general. 
125(1)—State rule permitting action on fire policy without compliance with covenant pro- 
viding for prior appraisement of loss held inapplicable in cause removed to federal 
court, notwithstanding conformity act. Federal courts will not apply state law in 
removed cases, where it would not have done so if action had originally been brought 
therein. Action on fire policy could not be maintained in cause removed to federal 
court, absent compliance with covenant providing for prior appraisement of loss. Ford 
v. Grocers’ Mutual Ins. Co. (Pa.)... , : 
(2). Place of contract. 
125(2)—Substantive rights of parties to life policy issued by Tennessee company to resident 
of Tennessee, including construction of policy, held governed by Tennessee law, and 
remedies, evidence, and procedure by law of Mississippi, where action on policy was 
brought. Statute of forum making proof of enumerated facts conclusive evidence of 
agency for insurer held in derogation of common law and inapplicable to case where 
insurer, its agents, and insured were residents of Tennessee and all essential acts 
were performed in such state. Interstate Life & Accident Co. v. Pannell. (Miss.)..1433 
125(2)—Contract of insurance made in Puerto Rico is subject to its laws (Laws of 
Porto Rico 1931, No. 66). George L. Squire Mfg. Co. v. National Fire Ins. Co. of 
Hartford, Conn. (U.. Si}. c.ccccn: 100 
§ 127. EXISTENCE AND CONDITION OF SUBJECT. MATTER. 
127—Where automobile, with knowledge of applicant for liability insurance, was involved 
in accident between date of application and time when contract came into existence, 
applicant was bound to disclose accident to insurer where policy took effect as of 
time antedating accident, though there would be no duty of disclosure as to accident 
unknown to applicant. Where automobile liability policy was issued as of date 
preceding issuance of policy, insured’s failure to disclose to insurer accident occurring, 
with insured’s knowledge, between dates of application and issuance of policy, held to 
authorize cancellation of policy, though insured was not guilty of intentional wrong. 
Strangio et al. v. Consolidated Indemnity & Ins. Co. (U. S.) 
127—-Insured’s failure to disclose, when life policies were delivered to him, his medical 
history occurring between date of his medical examination for ar and delivery 
thereof, vitiated policies. Adamos v. New York Life Ins. Co. Sey. 
§ 128. EXECUTORY AGREEMENTS TO INSURE.. 
(1). In general. 
128(1)—Agreement regarding amount of fire insurance, amount of premium, and time 
insurance shall run, need not be expressed to make binding contract to insure but 
may be implied from previous dealings between parties and surrounding circumstances. 
Globe & Rutgers Fire Ins. Co. of New York v. Eureka Sawmill Co. (Ala.)....... 1224 
§ 129. POWERS OF AGENTS IN RESPECT OF CONTRACTS IN GENERAL. 
129—Fire insurance policies must be written by agent with power to make contract. 
Gunn vy. Palatine Ins. Co. Ltd. of London, England, et al. (Ala.) 108 
129—Applicant could deal with agent soliciting application for sick benefit policy as general 
agent for purpose of making application, where insurer delegated no other to take 
applications. Insurer is bound by apparent authority with which it vests agent as 
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regards matters occurring prior to issuance of policy, unless limitations on agent's 
authority were known to insured. Sun Indemnity Co. of New York v. Hulcer. (Ky.) 970 
129—Where insurer furnished agent with blank policies with insurer’s printed signature 
thereon and containing provision that policy should not be valid until countersigned 
- agent, agent could issue policy. Pacific Trading Co. v. Sun Ins. Office, Limited. 
II, 5a kota ik gala eiare a Wim ince ds v OPS wa ATaTTG: ae AAO ape Ril adie eo) ice TLaTe nec Oar aie adic creo nie 426 
129—Liability ‘insurer's loyal and soliciting agents held agents of insurer, not of insured, 
binding insurer by representations as to coverage. City of Lawrenceburg v. Maryland 
see ee RE ic i ER Ree re ae eres n oe ee aR . 783 
129—Soliciting agents, ordinarily, are unauthorized to bind insurer by attempted acts or 
contracts relating to subsequent insurance contracts, not to taking of applications. 
Insurer’s soliciting agent has no implied power to consummate insurance contract, 
prerequisite to validity of such contract by soliciting agent being proof of special 
authority to consummate it. A®tna Life Ins. Co. v. McIver. (Tex.)......... 1162 
129—Insurance agent whose powers are limited to receiving and forwarding applications 
for insurance to insurer cannot make contract binding on insurer. American Nat. Ins. 
OM N.C MURIEL Dy Ste WN alalas ia aigiritidls darns ale eS Smee: FOE Sie ake s TOe nal eS 1170 
§ 130. APPLICATION OR OFFER AND ACCEPTANCE. 
(4). Effect of delay. 
130(4)—In action for damages for insurer’s negligent failure to complete contract of life 
insurance, plaintiff had burden of proving delay between dates of application and 
applicant’s death was unreasonable. In action for negligent failure to complete contract 
of life insurance, evidence that delay between dates of application and applicant's 
death was unreasonable held insufficient to raise jury question. Applicant’s administra- 
tor could not recover for alleged negligent failure to complete contract of life insurance 
where there was no evidence regarding terms of insurance contract. Winn v. John 
Hancock Mutual Life Ins. Co. (Ia.). 
130(4)—Plaintiff, mamed beneficiary in application for life policy, held not entitled to 
recover after death of applicant for insurer’s alleged negligence in failing to issue 


policy, since any duty owing by insurer was to applicant. Forck v. Prudential Ins. 
Co. of America. (Mo.) 


§ 131. VALIDITY OF ORAL CONTRACTS. ‘ 
(1). In general. 

131(1)—Verbal fire insurance contract, as well as verbal contract to insured, is valid if all 
terms are agreed upon. Where oral contract to insure against fire is undertaking of 
insurer made by duly authorized agent, right of action for breach is against principal, 
not against agent. Globe & Rutgers Fire Ins. Co. of New York v. Eureka Sawmill 
Reiss SRM cas o94, ew rae bara a cpun mene Ac SO RSE TOT A IO CA OSS CA LS AIL a a eee 1224 

131(1)—Attendant circumstances and parties’ course of dealing, shown by evidence in 
action on oral fire insurance contract, — to render contract sufficiently definite as to 
duration thereof and rate of premium. Valid oral contract of insurance may be made 
in state of Washington. Statutes prescribing standard form of fire insurance policies 
and requiring that every such policy state amount and rate of premium on its face 
held not to require written policies specifying duration of risk and amount of premium; 
being inapplicable to parol insurances. Oral fire insurance contract held not contrary 


to statutory public policy of state of Washington. Globe & Rutgers Fire Ins. Co. v. 
Branet: (0 OS eo eleacses b aunt teler cea tercreaa taki cate A Cee ee 


(2). Authority of agent. 
131(2)—Where oral application for automobile liability insurance was made to mere broker, 
not insurance company’s agent, no contract came into existence until policy was 
issued. Strangio et al. v. Consolidated Indemnity & Ins. Co. (U. S.) 184 
131(2)—Insurance company’s general agent’s acceptance or ratification of local agent’s oral 
fire insurance contract bound company thereby, irrespective of local agent's authority 
to make contract. Insurance company’s undisputed agent for issuance and delivery of 
fire insurance policies and collection of premiums held authorized_to bind company by 
oral fire insurance contract. Globe & Rutgers Fire Ins. Co. v. Draper. (U. S.).... 381 


§ 136. DELIVERY AND ACCEPTANCE OF POLICY. 
. Necessity of delivery. 

136(1)—Negligence of insurer in failing to deliver certificate of insurance before member's 
death rendered insurer liable thereon, notwithstanding application for insurance and 
certificate required that member should countersign certificate before it became effective. 
Protective Mut. Ben. Ass’n v. McCuistion et al. (Tex.) 2% 

(2). Sufficiency and effect of delivery. 

136(2)—Insurer held not entitled to judgment on ground that policy was never delivered 
within contract and contemplation of parties, though insured died before policy was 
actually delivered. In absence of special contract, policy is considered delivered to 
insured when it is delivered by insurer to agent. New York Life Ins. Co. v. 
MSMR. RUMULY 5055. g carrie ccrclamta aaa oe ae ol area ates 12 

136(2)—Facts held to show that automobile accident policy was in effect though not "delivered 
to insured even if insurer’s by-law that no liability existed against it if policy 
was not delivered was binding on insured. Postal Indemnity Co. v. McCauley. (Tex.) 980 

(4). Effect of condition as to delivery while insured is in good health. 

136(4)—Provision precluding life policy from going into effect if applicant was treated by 
physician after medical examinaton held not to refer to ———— for slight and temp- 
orary indispositions. New York Life Ins. Co. v. Watson. (Ga. 

136(4)—Statute providing for avoidance of life policy issued alae medical examination 
only if statements in application were willfully false or intentionally misleading could 
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not be circumvented by condition in policy that it should not take effect if insured was 

ot — health at date of policy. Schmidt v. Prudential Ins. Co. of America. 
inn. 

136(4)—Where life policy, though issued, was not delivered because insured, in sound health 

at date of application, was not in sound health when policy was issued, and application 

and policy absolved insurer from liability if insured was not in sound health on delivery 

of policy, mor became effective, precluding recovery. Gilmore v. Durham Life 


Co. 


Insured must actually be, and not 
merely appear to be, in sound health to render life insurer liable on policy requiring 
that insured be in sound health on date of delivery. Commonwealth Life Ins. Co. v. 
Anglin. (Tenn.) 

136(4)—Beneficiary could not recover on industrial life policy providing that insured must 
be of sound health when policy was delivered, where insured had died before delivery 
and acceptance of policy. Condition of insurance policy that applicant must be alive and 
in sound health when policy is delivered is valid and binding on insured. Stockstill 
v. Life & Casualty Ins. Co. (Tenn.) 
(S).. Acceptance and effect thereof. 
136(5)—In action for premiums on fire and tornado policy, insured could not contend that 
substituted policy was not accepted, where substituted policy corresponded in every 
stipulation with original except as to amount, which was changed at insured’s request, 
and was delivered to person designated by insured. Builder’s failure to return substi- 
tuted fire and tornado policy covering builder’s risks and completed building held 
acceptance of policy binding insured to higher rate premium for completed building. 
Hanover Fire Ins. Co. v. Southern Amusement Co., Inc. (La.) ioe a ; 403 
136($)—Insured’s acceptance of contract of insurance is as essential to contract as is 
insurer’s acceptance. American Central Life Ins. Co. v. Buschmeyer. (Mo.)........1114 
136(S5)—Insured’s acceptance of fire policies constituted representation that use of premises 
was as stated in policies. Cooley v. East & West Ins. Co. et al. (Tenn.) as 430 
§ 138. VALIDITY IN GENERAL. 
(1). In general. 4 
138(1)—Life policy taken out without consent or knowledge of insured is void as matter 
of law. (Mo.) : . 
138(1)—-Parties may make any insurance contract they please if not containing clauses 
prohibited by law or public policy and if provisions favoring insurer are reasonable 
and just. Penn v. National Union Indemnity Co. Ss. ’ : 
(2). Discrimination between insurants. 
138(2)—Statutes against discrimination between policyholders held not to preclude recovery 
by insured of excessive cash surrender value in accordance with mistake in listing 
thereof in policy. Kaufman v. New York Life Ins. Co. (Pa.) bts 
134(2)—Arrangement, under which policy fee on accident policies was to be collected from 
employees and divided between persons other than insured, held not illegal as rebate of 
premium. Wolfe v. Phillipine Inv. Co. Inc. (Wash.) ot 


§ 141. ESTOPPEL OR WAIVER AS TO DEFECTS OR OBJECTIONS. 
(1). In general. 
141(1)—Stipulation for receipt to be given applicant was for benefit of applicant and 
could be waived. New York Life Ins. Co. v. McJunkin. (Ala.) 
(2). Payment of first premium. 
141(2)—Assurer’s general agent had authority, notwithstanding policy provision, to accept 
payment of first premium otherwise than in cash. Acceptance and retention of premium 
note amounted to payment to agent in cash of full amount of premium or waiver 
thereof by general agent. New York Life Ins. Co. v. McJunkin. (Ala.) 
(3). —— By acknowledgment of receipt of premium. 
141(3)—Assurer cannot deny liability on policy for nondelivery of receipt for cash pay- 
ment of first premium by acceptance of application and insured’s note for first 
premium and issuance of policy with acknowledgment of payment of premiums in 
such manner. New York Life Ins. Co. v. McJunkin. (Ala.) 
(4). Estoppel of insured. 
141(4)—Immediately on receipt of policy, insured must notify insurer of his refusal to 
accept policy which does not contain stipulations represented to be therein by insurance 
agent obtaining application which does not set forth all provisions which policy is to 
contain. Ordinarily, provisions of policy are binding on insured whether he has read 
policy or not. American Nat. Ins. Co. v. Huey. (Tex.) ais Lee 1170 
§ 143. REFORMATION. 


(3). Fraud and mistake in general. 
143(3)—-Where there has been mutual mistake made by parties to insurance contract, 
equity will correct mistake and reform contract. Northeastern Shares Corporation v. 
International Ins. Co. of New York. (N. Y.) aisles 1528 
143(3)—Mistake of insurer in listing cash surrender value of policy held not such mutual 
mistake of parties as would justify reformation of policy in such respect. Kaufman 
v. New York Life Ins. Co. (Pa.) 
143(3)—-Equity has jurisdiction to reform insurance contract because of mistake, must be 
clear and convincing; mere preponderance of evidence being insufficient. City of 
Lawrenceburg v. Maryland Casualty Co. (Tenn.) 783 
143(3)—Where insurance policy is not corrected to remedy mutual 
reformed. Day et al. vy. Fireman’s Fund Ins. Co. (U. S.) ... Ol 
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(4). As to property or interest covered. 

143(4)—Where city’s officers were led to rely upon representations of liability insurer's 
agents that policy would give full coverage, and policy failed to do so, city was 
entitled to reformation regardless whether insurer’s agents honestly intended to bind 
insurer to full coverage. City of Lawrenceburg v. Maryland Casualty Co. (Tenn.).. 783 

Necessity of reformation. 

143(7)—Where fire insurer’s local agent, with knowledge of change of ownership and of 
incumbrances, renewed insurance in name of original insured, second mortgagee to whom 
policy was assigned after fire held entitled to recover without asking for reformation 
of policy. Reformation is not necessary where insurer has waived or is estopped to rely 
upon _ of condition in policy. Mahler v. Milwaukee Mechanics’ Ins. Co. et al. 
(N, ) 

(8). Right to reformation. 

143(8)—Evidence held not to show delivery by insurer of theft policy and its retention 
by insured company for over two years prior to theft of furs from store window 
without complaint as to its terms so as to bar action to reform policy to cover the risk. 
Dein-Bacher, Inc. v. United States Fidelity & Guaranty Co. (N. J.) Paeie tes 1386 

143(8)—That mortgagee, for whose benefit fire insurance was taken out, did not ex: amine 
policy, did not render it negligent in not discovering mistake in description of insured’s 
property, as regards right to have policy reformed after loss. Northeastern Shares 
Corporation v. International Ins. Co. of New York. (N. Y.)... 1528 

143(8)—Acceptance of fire policy by insured without noticing mistake will not generally 
preclude his having mistake corrected, notwithstanding failure to read policy or care 
less reading of it. Central Ice Cream & Candy Co. v. Home Ins. Co. (S. C.). . 940 
143(8)—Insured, to whom liability insurer’s agents represented that policy ah give ‘full 
coverage as prior policy did, held not estopped from seeking reformation by failure 
to read and understand policy and by retaining policy. City of Lawrenceburg v. 
peareinad: Cosa) Kits ER is i ede des eae ed cana ee ai awe Seu Lann ieee rene 783 
143(8)—Insured, who signed application for life policy without reading application which 
soliciting agent represented to be one for life, health, and accident policy and who 
accepted life policy without reading it, and cne month later became totally disabled, 
held not entitled to have life policy reformed, or to recover from insurer damages for 
fraud of soliciting agent whose authority was limited to taking application and trans- 
mitting it to insurer. American Nat. Ins. Co. v. Huey. (Tex.).................. 7 
143(8)—If, by mistake or fraud.of insurer’s agent without insured’s knowledge agreement 
was misstated in fire policy, insured could raise issue and offer evidence in support 
thereof, soles policy was accepted without noticing mistake. Cranfill-Reynolds 
6, ee at. 2 eepety ne: TG; CRED .c as eae oa sate cue eee bis teow’ ; 1541 
§ 144. MODIFICATION. 
(1). In general. 

144(1)—Mortgagee’s promise to pay assessments if owner did not, to notify fire insurer 
of increased hazards and pay increased rates therefor and agreement respecting sub- 
rogation held sufficient consideration for mortgagee’s insurance by rider after issuance 
of policy. Insurance ocontract between fire insurer and mortgagee by rider after 
issuance of policy held not “insurance policy” within insurer’s by-laws requiring policy 
to be signed by president and secretary. Signature of both president and secretary if 
town mutual fire insurance company to policy to which mortgage rider was attached 
sufficient to validate insurance covered by both policy and rider signed secretary. 
Town mutual fire insurance company had power to make contract with mortgagee, by 
rider after issuance of policy, to pay mortgagee as its interest might appear and that 
insurance should not be voided as respects mortgagee by any act of mortgagor or by 
occupation of premises for more hazardous purposes. Rider whereby insurer agreed 
to pay loss to mortgagee as its interest might appear and mortgagee promised to do 
certain things held distinct contract of insurance. Prudential Ins. Co. of America 
e Paris Diahaal ive Tae 6. ed iss 6d veka cd acenaheseirnsee beatae ee . 693 

(2). Powers of agents and brokers. 

(attt-Reces of town mutual insurance cumpany, under standard form of rider 
prescribed for registered town mutuals, has authority to sign rider constituting contract 
with mortgagee. Secretary of town mutual fire insurance company, by company’s 
practice of attaching riders signed by secretary and practical construction of its by-laws 
requiring policies to be signed by president and secretary, had authority to sign rider 


for mortgagee’s benefit. Prudential Ins. Co. of America vy. Paris Mutual Fire Ins. 
ks EMME os aha tr'g. ro arate arate Wine PERC 8 Brae toa PO ROTO ES RSE eee . 693 


§ 145. RENEWAL. 
(1). In general. 
145(1)—Issuance of new life policy in reduced amount after default in payment of pre- 
miums resulted in new contract for aay” amount of insurance. Alexander v. Pacific 
Mut. Life Ins. Co. of California. (Md. 


(B) CONSTRUCTION AND cueucaminie. 
§ 146. APPLICATION OF GENERAL RULES OF CONSTRUCTION, 
(1). In general. 
146(1)—Courts must construe and enforce insurance contract as written and not attempt 
to make new contract for parties. Unambiguous insurance contract must be enforced 


as written; there being no room for construction. McGifford v. Protective Life 
We: RS RE Ss wks cis nv onan Cea mek a ene Sola tawladuih earn Gnk uaa eae SRaeean ess 805 


146(1)—Insurance contract must be considered as a whole. Sovereign Camp, W. O. W. v. 
Hardee. (Ark.) 
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146(1)—Group insurer is bound by term of application and policy issued thereunder, 
in absence of fraud, accident, or mistake. Equitable Life Assurance Society v. Florence. 
(Ga.) ; sane Se a Re bate es 
146(1)—Court will construe insurance contract, containing no ambiguity or words of 
doubtful meaning in accordance with language employed, considering subject matter and 
attendant circumstances. Automobile accident policies, expressly excluding motorcycles 
and railway cycle cars, requiring payment of small annual premium and carrying dif- 
ferent maximum liabilities under different clauses, are given very restricted meaning. 
Monroe’s Adm’r v. Federal Union Life Ins. Co. (Ky.) : 1308 
146(1)—Inclusion of automobile liability insurance made compulsory by statute and of 
voluntary extraterritorial liability insurance in one policy held not to change rules of 
construction which would be applied to the different kinds of insurance 1f they had 
been embodied in separate policies. Cormier et a]. v. Hudson et al. (Mass.) 498 
146(1)—Insurance policy must be construed as whole, and intent must be gathered from 
four corners. Girard Fire & Marine Ins. Co. v. Scott. (Mich.) 918 
146(1)—Insurance contract is to be construed according to its specific terms. Osborn v. 
New Amsterdam Casualty Co. (N. J.) ae Seana oa a 
146(1)—Courts cannot, under guise of construction, make new contract for parties nor 
relieve one from disadvantageous terms in insurance contract containing no ambiguous 
language. Hewitt Pharmacies, Inc. v. AStna Life Ins. Co. (N. Y.) 64 
146(1)—Court’s guide in determining insured’s understanding of insurance contract is 
reasonable expectation and purpose of ordinary business man when making ordinary 
business contract. McMartin et al. v. Fidelity & Casualty Co. of New York. (N. Y.) 721 
146(1)—So far as construction is concerned, insurance policies are like other contracts. 
Fox v. Employers’ Liability Assur. Corporation, Limited, of London, Eng. (N. Y.)..1370 
146(1)—Purpose for which bond or policy of insurance was required to be given by 
operator of omnibus being plain, policy given pursuant to statute should be deemed 
intended to carry out its provisions. Engelson v. Commerce Casualty Co. (N. Y.)..1616 
146(1)—Where meaning of policy can be fully and clearly ascertained from its own words, 
court cannot resort to surrounding circumstances or conduct of parties for aid in its 
interpretation. Rose v. New York Life Ins. Co. (Ohio.).... 854 
146(1)—Terms of life policy measured rights, obligations, and limitations of insurer, 
insured, and beneficiary. Riley v. Wirth. (Pa.) ; ‘ 586 
146(1)—-Where there is no ambiguity, accident policy must be construed in accordance with 
plain ordinary meaning of its terms. Skelly v. Fidelity & Casualty Co. of New York. 9 
(Pa.) : ai : ‘ ; . , 6 
146(1)—-Court, in construing accident clause of life policy, could not raise doubt where none 
existed. Westbrook v. Continental Life Ins. Co. (Pa.) : 1148 
146(1)—Insurance contract provision, admitting of more than one construction, will be 
given that which best carries out purposes of contract and parties’ intention. National 
Surety Co. v. Volk Bros. Co., Inc. (Tex.) 207 
146(1)—Fire policy should be construed from its four corners and its real meaning arrived 
at from entire instrument. London & Provincial Marine & General Ins. Co., Limited, 
of London v. Sykes et al. (Tex.) ...... .1282 
146(1)—-Insurance policy should be so interpreted with view ‘to whole context as, if possible, 
to give sensible meaning and effects to all provisions and avoid rendering portions 
contradictory and inoperative by giving effect to some clauses and nullifying others. 
Alamo Health & Accident Ins. Co. v. Cardwell. (Tex.) 1593 
146(1)—Language of group life policy with total and permanent disability clause must, 
though formulated by insurer, be taken in ordinary sense. Metropolitan Life Ins. 
Co. v. Foster.. (U. S.) d 3 5 ‘ 527 
146(1)—-While insurance policy of doubtful meaning will be construed most favorably to 
insured, unambiguous insurance contracts must be construed according to their terms, 
taken in plain, ordinary, and popular sense. Coleman Furniture Corporation v. Home 
Ins. Co. (U. S.) See ee Se eee 643 
146(1)—-Marine policy and indorsements must be construed as whole. Wheeler et al. v. 
7Etna Ins. Co. (U. S.) ie 701 
146(1)—Court cannot supply needed words unintentionally omitted from automobile liability 
insurance policy. Kaifer v. Georgia Casualty Co. (U. S.)...... hia ; 736 
146(1)—Provisions of insurance contract, if clear and unambiguous, must be considered 
in their plain, ordinary, and aay sense. Gill et al. v. Fidelity Phoenix Fire Ins. 
Co. et al. (U. S.) 897 
146(1)—Provisions of life insurance contract must be ascertained from its language and 
from applicable law constituting part of contract. Mallon v. Prudential Ins. Co. of 
ya | a ee —e 
146(1)—Garage liability policy must be construed like other insurance policies generally. 
Constitution Indemnity Co. v. Lane. (U. S.) e a 1340 
146(1)—Insurance contract should receive reasonable construction to effectuate purposes 
intended. Language of insurance policy should be given legal effect, and object of 
— should be considered in interpreting it. Atlantic Life Ins. Co. v. 
a. er 
146(1)—Provisions of automobile theft policy, if clear and unambiguous, must be given 
force and effect. Allen v. Berkshire Mut. Fire Ins. Co. (Vt.) ‘ 
146(1)—Terms of insurance policies generally control, but general principles affecting con- 
tracts form part of every contract as fully as if expressly incorporated therein. State 
v. Phoenix Mutual Life Ins. Co. et al. (W. Va.) 
146(1)—In absence of ambiguity, life policy must be construed according to plain meaning 
of its terms. Da Corte v. New York Life Ins. Co. (W. Va.) 
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146(1)—Life policy must be construed according to plain meaning of its terms. Iannarelli 

et al. v. Kansas City Life Ins. Co. (W. Va.) 
(2). Language of policy. 

146(2)—Courts must give to language in insurance contract its usual and ordinary mean- 
ing. Hewitt Pharmacies, Inc. v. Aitna Life Ins. Co. CN... ¥.) 

146(2)—Words in public liability policy must be interpreted according to plain ‘and ordinary 
meaning. City of Lawrenceburg v. Maryland Casualty Co. (Tenn.). 

146(2)—Court must give plain, popular, and ordinary —s? to words used in insurance 
policy. Irwin v. Prudential Ins. Co. of America. (U. S.) 

(3). Liberal or strict construction. 

146(3)—Where policy contains repugnant conditions, court will enforce such as are 
favor of insured and prevent forfeiture. North Carolina Mutual Life Ins. Co. 
Terrell. (Ala.) 5 

146(3)—Courts are reluctant to deprive insured of benefit of honest claim by technical 
construction which prescribes requisites by which accrued right is to be made available. 
Business Men’s Assur. Co. v. Selvidge. (Ark.) 

146(3)—Insurance policies will be construed most favorably to insured. Pacific Mutual 
Life Ins. Co. v. McCombs et al. (Ark.) 

146(3)—Insurance contract must be construed liberally in favor of insured and strictly 
against insurer. Where insurance contract provisions conflict, those most favorable to 
insured must be given effect to effectuate purpose for which insured paid premiums. 
Sovereign Camp, W. O. W. v. Hardee. (Ark.) 

146(3)—Insurance policies are to be construed liberally in favor of insured. Insurance 
policies are, if reasonably possible, to be construed so as to prevent forfeiture. Nelson 
v. Washington Fidelity National Ins. Co. (Cal.) 

146(3)—Policy should be liberally construed to effect object thereof, and provisions capable 
of two constructions should be interpreted most favorably to insured. Life Ins. Co. of 
Virginia v. Williams. (Ga.) 

146(3)—Insurance contracts are to be construed liberally in insured’s favor and _ strictly 
against insurer. Anderson v. Inter-State Business Men’s Accident Ass’n of Des 
Moines, Iowa. (Ill.) 

146(3)—Policy reasonably subject to conflicting constructions must be construed "strictly 
against insurer, but construction must be aes and in accord with language of 
policy. Murphey v. Inter-Ocean Casualty Co. (Ind. 

146(3)—Where language of policy is ambiguous, it sbouid be construed most strongly 
against insurer. Distad et al. v. Aitna Casualty & Surety Co. (Ky.) 

146(3)—In case of ambiguity of contract or doubt resulting from state of proof, insurance 
— a construed against insurer. Parker v. Provident Life & Accident Ins. 
0. bee. as 

146(3)—Generally, insurance policies are construed most strongly against insurer, except 
where form or substance of policy is prescribed by statute. Cormier et al. v. Hudson 
et al. 4Mass.) 

146(3)—Liability policy, if doubtful, is construed against insurer which prepared it. John- 
son v. McGilchrist (Standard Acc. Ins. Co. of Detroit, Mich., Garnishee). (Mich.) 

146(3)—Where separate provisions of fire insurance policy issued by farmers’ mutual fire 
insurance company are conflicting, policy must be construed as whole and in favor of 
insured to avoid forfeiture, if possible. Holtorf v. Rochester Farmers’ Mutual Fire 
Ins. Co. (Minn.) 

146(3)—-Rule of interpreting | insurance ‘contracts favorably to insured deos not permit inter- 
pretation in conflict with clear meaning of policy language. Koeberl v. Equitable Life 
Assur. Soc. of the United States. (Minn.) 

146(3)—-Language of insurance contract, prepared by insurer, must be interpreted against 
felane) doubt resolved in beneficiary’s favor. Parke v. New York Life Ins. 

on 

146(3)—Where meaning of policy clause is doubtful, doubt must be resolved in favor of 
interpretation by assured though insurer intended otherwise. Spencer v. Farmers’ 
Mutual Ins. Co. of Sullivan County. (Mo.) 

146(3)—Where insurance contract is ambiguous, insured is entitled to ee most 
favorable to him. Where provision in insurance contract is susceptible of two mean- 
ings, meaning most favorable to insured must be accepted. Kingsland v. Missouri 
State Life Ins. Co. (Mo.) 

146(3)—Ambiguous ye will be construed most strongly in favor of insured. Dudley v. 
Sovereign Camp W. O. W., Omaha, Nebr. CN. C 

146(3)—If life insurance contract prepared by insurer is reasonably susceptible of two 
interpretations, courts will adopt one more favorable to assured. Mitchell v. Equitable 
Life Assur. Soc. of United States. (N. C.) 

146(3)—Life policies prepared by insurers will be construed strictly against insurers and 
in favor of assured. Courts cannot construe life policies broader than parties made 
them, or award benefit where none was intended. Mitchell v. Equitable Life Assur. 
Soc. of United States. (N. C.) 

146(3)—-Insurance policies susceptible of two constructions must be construed most strongly 
against insurer. Lower v. Metropolitan Life Ins. Co. (N. 

146(3)—Where question in application for life insurance is ambiguous, doubt must be 
ne — insurer in determining whether answer is false. Shapiro v. Metropolitan 
ife Ins. Co 

146(3)—Policy will be. liberally construed to uphold contract, and conditions creating for- 


feitures will be construed most strongly against insurer. Rockmiss v. New Jersey Manu- 
facturers’ Ass’n Fire Ins. Co. et al. (N. J.) 
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146(3)—Insurance contract containing ambiguous language is construed most strongly 
against insurer. No liberality of construction in favor of insured permits inclusion of 
risk expressly excluded by terms of insurance contract. Hewit Pharmacies, Inc. v. 
#itna Life Ins. Co. (N. Y.) a 
146(3)—-Words or phrases in insurance policy must be liberally construed in insured’s 
favor, so as not to defeat his claim to indemnity without plain necessity. Courts will 
go as far as they can to hold insurer liable on accident policy, unless necessary to 
_ new contract for parties. McMartin v. Fidelity & Casualty Co. of New York. 
146(3)—Provisions of automobile liability insurance policy are construed favorably to 
insured and against insurer. Fox v. Employers’ Liability Assur. Corporation, Limited, 
of London, Eng. (N. Y.) 
146(3)—Rule requiring construction of policy most strongly against insurer applies only 
where language used is ambiguous. (N. Y.) 1456 
146(3)—Ambiguities of fire policy should be resolved against insurer which prepared it. 
Yoshida et al. v. Security Ins. Co. of New Haven, Conn. et al. (Ore.) avec Gee 
146(3)—Alleged ambiguity in life policy as to whether provision in pamphlet was part 
thereof must be resolved in favor of insured. Turley v. John Hancock Mut. Life Ins. 
a  , > ae Sacre noes sete Sarr brn i =e 
146(3)—Where incontestability clause of life policy providing that policy should be incon- 
testable after it had been in force for two years was susceptible of different construc- 
tions, court would adopt construction most favorable to beneficiaries. Cohen et al. v. 
Metropolitan Life Ins. Co. (Pa.) 1467 
146(3)—In case of doubt, total and permanent disability clause in life policy should be 
__ liberally construed in insured’s favor. Cole v. Metropolitan Life Ins. Co. (R.I.)....1155 
146(3)—Policy is construed most strongly against insurer. Broyles et al. v. Scottish 
Union & National Ins. Co. et al. (Tenn.)........ a , 
146(3)—-Insured is given benefit of doubt as to construction of insurance contract condition, 
which will be construed most strongly against insurer. National Surety Co. v. Volk 
ee: a a eee ae ee aint tact Fah cians 
146(3)—Where meaning of two provisions of insurance policy construed together is doubt- 
ie aie. interpret them most favorably to insured. Provident Ins. Co. v. Lemmons. 
ex. 


721 


73 


207 


146(3)—Fire policy prepared by insurer would be construed most strongly against insurer, 
particularly where drawn with use of printed form prepared by insurer. London 
& Provincial Marine & General Ins. Co., Limited, of London v. Sykes et al. (Tex.)..1282 
146(3)—Marine builder’s risk policy held to require liberal construction so as to prevent 
forfeiture, if possible. Wheeler et al. v. Aitna Ins. Co. (U. S.) 
146(3)—Ambiguity in automobile liability insuran 
Kaifer v. Georgia Casualty Co. (U. S.)..... : 736 
146(3)—Insurance company which prepared insurance contract cannot avail 
advantage arising from ambiguity therein. Equitable Life Assurance Society of United 
States v. Worthman. (U. S.) r s : 
146(3)—Ambiguous language in policy must be interpreted in favor of insured and against 
insurer, which drafted contract. Irwin v. Prudential Ins. Co. of America. (U.S.)....1051 
146(3)—Garage liability policy should be construed_ strictly against insurer writing it, in 
case of doubt. Constitution Indemnity Co. v. Lane. (U.S.) 1340 
146(3)—Basic form of builders’ risk policy and indorsements 
be read together and construed liberally to indemnify insured. Ambiguous clauses in 
builders’ risk policy must be construed favorably to insured. Wheeler et al. v. Aitna 
Ins. Co. (CU. S.) 1213 
146(3)—Ambiguity in clauses of insurance policy must be resolved against company which 
prepared contract. Norwich Union Fire Ins. Soc., Limited, of Norwich, England 
SS ee RR a Serer rrerer eee re ore eee Tee Tey ee y 1215 
146(3)—Doubtful language in insurance policies is construed in favor of insured. Indemnity 
Ins. Co. of North America v. Sloan. .) 
146(3)—Policy, if ambiguous, must be construed most strongly against insurer. Penn v. 
National Union Indemnity Co. (U. S.) 
146(3)—Insurance contracts are liberally construed in favor of insured. As respects liberal 
construction of policy, insurers writing insurance contracts must, when offering 
insurance, so word contract that it will be clearly understood as to what benefits 
insured will derive if he accepts contract. Colovos v. Home Life Ins. Co. of New 
York. (Utah) 
146(3)—Total and permanent disability provisions in life policy should be liberally construed 
in favor of insured. Atlantic Life Ins. Co. v. Worley. (Va.) 
146(3)—Provisions of automobile theft policy favorable to insurer are to be strictly con- 
strued against insurer although entire contract should be construed together to give 
effect to each clause. Equivocation and uncertainty in automobile theft policy must be 
resolved against insurer. Allen v. Berkshire Mut. Fire Ins. Co. (Vt.) 
§ 147. WHAT LAW GOVERNS. 


(2). Place of contract. 
147(2)—Where insurer was organized and located in state wherein life policy was issued 
and wherein insured resided, construction of policy must be determined by laws of 
such state. New York Life Ins. Co. v. Rigas. (Conn.). na F aiteea eee 
147(2)—-Substantive rights of parties to life policy issued by Tennessee company to resi- 
dent of Tennessee, including construction of policy, held governed by Tenneessee law, 
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and remedies, evidence, and procedure by law of Mississippi, where action on policy 
was brought. Interstate Life & Accident Co. v. Pannell. (Miss.) cid is 
147(2)—lIowa life policy held construable under Iowa law. McDonnell et al. v. Hawkeye 
Tite Ins. ©o. (iio.)......0:: 
147(2)—Life policies delivered in Texas and issued by foreign corporation admitted to do 
business in Texas held governed by law of Texas. Illinois Bankers’ Life Ass’n of 


Monmouth, IIl., et al. v. Talley. (U. S.) 

§ 149. PRINTE D AND WRITTEN PORTION OF ‘POL rCY, 

149—Written provisions in policy take precedence or — uae provisions, 
Broyles et al. v. Scottish Union & National Ins. Co. aes 681 

§ 150. MATTER ON MARGIN OF OR SLIP ATTACHED "tO POLICY. 

150—Coinsurance clause, not stamped on face of fire policy covering movable property, 
as provided by statute held null; such provision being mandatory. Gebelin v. rs 
Fire & Marine Ins. Co. (La.) 

§ 152. CONSTRUING STATUTES AND CHARTER, BY-LAWS, OR RULES oF 

INSURER AS PART OF POLICY. 
(1). Charter and_ by-laws. 

152(1)—Under statute requiring life policies to contain entire contract, by-laws of mutual 
life insurance company, not incorporated in policy except by reference, held not part 
of contract. Illinois Bankers’ Life Ass’n of Monmouth, IIl., et al. v. Talley.( U. S.)..1057 

(3). Statutes and ordinances. 

152(3)—Health and accident insurance code applies to disability provisions of life policy, 
and such provisions must be construed as if statutory clauses, omitted from disability 
provisions, were part thereof. Joyce v. New York Life Ins. Co. (Minn.) 294 

152(3)—Health and accident code applies to disability or accident insurance provisions 
contained in life policy, except where provisions safeguard insurance against lapse or 
provide special surrender value on insured’s total and permanent disability. Life policy 
provision making health and accident indemnity payable to beneficiary in case of 
insured’s insanity held nullity, indemnity being payable to insured. Joyce v. New 
York Life Ins. Co. (Minn.) 

152((3)—Statute of public policy such as that requiring automobile liability insurance, 
otherwise unattacked, cannot be varied to set aside because of inter parties agreements. 
Agreement that insurer would defend action against driver operating automobile with 
insured owner’s consent in consideration of driver’s payment of judgment against her 
held not to relieve insurer from liability to prey party. Osborn v. New Amsterdam 
Casualty Co. (N. J.) 

152(3)- Life insurance policies held subject to statutory provisions giving rise to pre- 
sumption of death arising from seven years’ absence. Apfelbaum et al. v. Prudential 
Ins. Co. of America. (N. J.) ee ete 

152(3)—-Any attempted restrictions on effect of liability policy covering omnibus, or 
liability of company issuing it, contrary to main purpose underlying statute requiring 

Z it, must be held to be ineffective. Engelson v. Commerce Casualty Co. (N. Y.) 1616 
152(3)—Statute governing right of member of town mutual insurance company to gies 
tion concerning amount of assessment, and in force when fire policy was issued, became 

5 ie of policy. Tomashek vy. Hartland Farmers’ Mut. Fire Ins. Co. (Wise. ) 455 

152%4—Classification of risks, referred to in accident insurance policy, is not part thereof, 
unless form of such classification, pertaining to particular policy, has been filed with 
insurance commissioner. Insurance company’s liability for death benefit under accident 
policy is measured by terms of contract, unaffected by extraneous, unconnected classi- 
fication of risks not pertaining to policy, in absence of evidence that if filed with 
insurance commissioner classification of risks pertaining to form of particular policy. 
Nordin v. Commercial Casualty Ins. Co. (Wash.) } eas ‘ 


§ 155. EVIDENCE TO AID CONSTRUCTION. 

155—In barge owner’s action on carrier’s liability policy issued to charterer, testimony of 
charterer’s officer that in executing declaration reciting that insurance was “for 
account of whom it may concern” he intended to cover owner held admissible. Lowery 
v. Connecticut Fire Ins. Co. of Hartford, Conn. (U. S.) ee 


§ 156. PARTIES TO CONTRACT AND RELATIONS BETWEEN THEM. 
(4). Insurance “for whom it may concern.” 

156(4)—Owner of Diesel vessel and barges held insured by carrier’s liability policy issued 
to charterer “for account of whom it may concern.” Recital in carrier’s liability policy 
that term “insured”? should be deemed to refer to corporations named therein as parties 
held not to exempt insured from liability to owner of vessel and barges, in view of 
presence of words “for account of whom it may concern” in declaration executed under 
policy. Lowery v. Connecticut Fire Ins. Co. of Hartford, Conn. (U. S.) . .1292 

§ 161. PROPERTY COVERED BY INSURANCE AGAINST FIRE OR OTHER 

CAUSE OF LOSS. 

§ 165. —— DESCRIPTION OF LOCATION. 

165—Fire policy covering lumber only while on “lumber yard” held not to include lumber 
in adjacent mill, in view of evidence and construction given policy by parties. Rule 
that policies are construed against insurers does not apply to questions of location of 
pecrty insured. Jefferson County Bank v. Insurance Co. of State of Pennsylvania. 
( ) 

$66—Calenge located 50 yards from dwelling house and furnished and used for rental 
purposes only, though vacant when fire occurred, held not “outbuilding” within fire 
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policy covering household effects stored in outbuildings. Gersten v. Western Assurance 
AA {ROE © paul nouns a dwee es mecc ween cas ed coeew ad dae Cit Ae ee wek eeedde te 917 

§ 175. COMMENCEMENT OF RISK. 

175—Accident policy held not to cover accidental death incurred before policy was issued, 
notwithstanding insurer’s agent allegedly told insured that he was insured from date 
of application, where insured agreed in application that application should not bind 

insurer until accepted, and receipt for premium stated, that, if insurer declined to issue 

policy, premium would be returned. Harris v. Mutual Ben. Health & Accident Ass’n. 






















policy should not become effective until approval by insurer and policy was approved 
June 15, annual premium held due June 15, not June 3, each year, so that policy had 
not lapsed when insured died July 6, 1928, in view of 30 days’ grace period. McDon- 
nell et al. v. Hawkeye Life Ins. Co. (Mo.)... : Sb aula as + 7 — 
175—Life insurance policy held effective on date of execution, not of subsequent delivery, 
thereof, and hence not invalidated by insured’s consultation with doctors between such 










dates; Parke v.. New York Tits Ina. Gs. (WME). ooo science cccccsccuuscccawucs 1121 
§ 176. TERM AND DURATION OF RISK. : 
§ 177. —— TERM FIXED BY POLICY IN GENERAL. 






177—Provision in group life policy that policy should be in_ force only while insured 
remained in employ of employer on payment of premium by employer at beginning of 
each month, held valid. Insured who was discharged as manager of store on May 31, 
and worked as checker on June 4 and 11, held not “employee” within group life 
policy which terminated on termination of employment, though insured was promised 
future employment. Where employee, insured under group life policy, died within 31 
days after being discharged from employment, that 31 days of grace was allowed to 
employer in payment of premiums held not to continue policy in force, where policy 
provided for its termination on termination of employment. Under group life policy 
providing for conversion privilege by insured within 31 days after discharge from 
employment, beneficiary could not recover where insured died within 31 days after 
discharge without exercising right of conversion. Aitna Life Ins. Co. v. Carroll. 
CRO aks a hice ciecislé voeewede dx RORERE ESM e meer ens Ceca nh ean kes gprs .. 810 

177—Group accident insurer held not relieved of liability to insured for total disabilit 
existing on July 11, when insured terminated his employment, because insurer canceled 
policy on July 28, where policy provided that employee’s insurance should end when 
his employment ended, except where totally disabled at the time. Travelers’ Ins. 
Co. v. Sanders. (Ga.)... Sree de ; ; x 161 

177—Absence of employee from work for more than ten days because of his disability 
known to employer did not cancel group policy containing cancellation clause after 
ten days of unexplained absence of employee from work. Employee who was temporarily 
laid off by employer for disability sustained while at work did not thereby leave his 
employment so as to be deprived of benefits of group policy. A®tna Life Ins. Co. of 
Peasttond, Geaan, -@- Ge. (Ce ce ook acta vevcaecatdesusmesesmokudd Seas 1425 

177—Failure of insured to report for work because of total and permanent disability held 
not such “leaving” of employment as would justify his discharge and cause termination 
of insurance under group life policy providing for termination upon employee’s leaving. 
Turley v. John Hancock Mut. Life Ins. Co. et al. (Pa.)... eeiigtoa 3 73 

§ 179. ENTIRE OR SEVERABLE CONTRACT. 

179—Ljife, accident, and health insurance contract is indivisible so as not to limit recovery 
of premiums paid to portion covering life insurance where parties’ minds failed to 
— on amount of such insurance. Figgins v. Life & Casualty Ins. Co. of Tennessee. ; 
GRE 5 i605 0658 Sa ao uk eM RE ECE CKALAE ne TER es kang CUTEST RE Gn Aneta eneae 82 

179—Where separate crops insured against hail were so situated that risk on each crop was 
distinct from others, hail insurance policy was divisible, and fact that insured did not 
have sole owneship of one crop did not make policy void as to the other crops. 
Wieczorek v. Rochester American Ins. Co. (S. D.)..............-.0000- hele aa ae 

§ 179%. LOANS ON POLICIES. 

1791%4—Stipulation in paid-up life policy and loan agreement thereon for application of cash 
value of policy to payment of loan whenever past-due principal and interest thereon 
equals actual cash value of policy held valid. That loan upon paid-up life policy 
exceeds its cash value does not prevent operation of provision authorizing insurer to 
apply cash value to payment of loan whenever loan equals cash value, where interest 
on principal to date of maturity is deducted from principal at or before lending, and 
insured actually received less than policy’s cash value. Insurer lending insured 
amount exceeding cash value of paid-up life policy is not estopped from availing 
itself of policy provision authorizing application of cash value of policy to payment of 
loan whenever loan equals cash value of policy, after rights of insured under loan 
agreement have terminated by his default, and discrepancy between indebtedness and 
cash value of policy has grown. Hammond v. Volunteer State Life Ins. Co. (Ga.).. 27 

179!1%4—Loan provision of life policy which provided general manner of conditions upon 
which loans would be made was required to be construed with policy, since loan 
agreement was an essential part thereof. Provision in loan agreement under life policy 
that, if amount ewing insurer equaled or exceeded cash surrender value of policy, 
policy should become void, held lawful. Provision in life policy that, if insured’s 
indebtedness based upon loan and compounded interest equaled or exceeded cash sur- 
render value, policy would become void, held not against public policy of Rhode Island. 
Life policies providing for their cancellation upon 31 days’ grace after notifying 
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insured that insured’s indebtedness to insurer equaled or exceeded cash surrender 

value of policy held properly voided by insurer, where proper notice was sent and 

insured made no attempt to reinstate policies. Cory v. Massachusetts Mut. 

Ins. Co. (R. I.) 1157 
179%—Insured, although life policies did not reserve right to change beneficiary, held 

authorized to pledge and assign policies to insurer as security for loan without 

beneficiary’s consent. Mallon v. Prudential Ins. Co. of America. (U. S.)........... 1046 


VI. Premiums, Dues and Assessments. 


§ 180. NATURE AD GROUNDS OF OBLIGATION. 
180—Premium payment is of essence of risk of insurance. New York Life Ins. Co. 
McJunkin. (Ala.) wer ihe areveedecoas ; 
§ 181. RIGHT OF INSURER ‘TO ‘PREMIUMS. 
181—Premium on insurance policy is not “debt” in sense that insurer can enforce payment 
thereof, but does constitute debt which insured can be compelled to pay where it 
executes his note for premium. Timmerman et al. v. Bankers’ Reserve Life Co. (Tex.) 
§ 182. PERSONS LIABLE FOR PREMIUMS. 
182—Fire policy provision that mortgagee pay premium if mortgagor did not held not 
covenant, but condition of mortgagee’s recovery on policy. Asher et al. v. Union 
Assur. Soc. et al. (Ga.)= ; Retina easier 
182—Fire policy provision that mortgagee. pay premium if mortgagor did not held not 
covenant, but condition of mortgagee’s recovery on policy. Asher et al. v. Uni 
Assurance Society, Ltd., et al. (Ga.) 
182—Statute providing that, where mortgagor fails to pay premiums on insurance covering 
mortgaged property, mortgagee shall pay premiums on demand, imposes on mortgagor 
primary duty and on mortgagee secondary duty to pay premiums. Under statute pro- 
viding that, if mortgagor insures mortgaged property and fails to pay premiums, mort- 
gagee shall pay, premiums on demand, such demand must be within reasonable time 
after mortgagor’s failure to pay. Hennessey Vv. Helgason et al. (Miss.) 
182—Uniform mortgage clause in policy providing that, in case mortgagor neglects to pay 
premium, mortgagee shall on demand pay same, embodied conditional promise of mort- 
gagee to pay premiums. Baker v. Fargo Building & Loan Ass’n. (N. D.) , 
§ 183. AMOUNT OF PREMIUM. 
183—Under fire and tornado policy covering builder’s risks and completed building, insured 
held liable for higher rate premium as fixed by law for completed building, where 
insured was informed that he could cancel policy at short rate, and he refused to 
cancel. Hanover Fire Ins. Co. v. Southern Amusement Co., Inc. (La.) 
§ 186. PAYMENT OF PREMIUMS. 
(1). In general. 
186(1)—Third party’s promise to pay premiums is not sufficient, but ae by third ay 
is sufficient. New York Life Ins. Co. v. McJunkin. (Ala.) ; 
(2). Time of payment. 
186(2)—Industrial life policy executed in 1920 need not have authorized payment of 
premiums within grace period after due dates. Cochran v. National Life & Accident 
Ins. Co. (Tenn.) 
§ 187. NOTES FOR PREMIUMS. 
(1). In general. 
187(1)—Premium on insurance policy is not ‘‘debt” in sense that insurer can enforce pay- 
ment thereof, but does constitute debt which insured can be compelled to pay where 
he executes his note for premium. Timmerman et al. v. Bankers’ Reserve Life Co. 


(Tex.) 
§ 188. ACTIONS FOR PREMIUMS. 
(1). In general. 
188(1)—Where insurance company looks to agent for premiums and agent pays premium 
which insured fails to pay, agent is subrogated to all rights and remedies of company 
respecting premium and may demand and sue for it in his own name. Barry & Brewer 
v. Wright. (Miss.) .... 
(2). Pleading and evidence. 
188(2)—In suit by insurance agent for premiums on fire policies, evidence that plaintiff 
made notation in parenthesis on receipt that certain balance was due to indicate 
what balance would be due from insured owners if sums were paid as claimed by 
owners did not establish payment by defendants. McElroy v. Parry et al. (La.)..1518 
(3). Trial, judgment and review. 
188(3)—Under statute providirig that, if mortgagor insures mortgaged property and fails 
to pay premiums, mortgagee shall pay premiums on demand, whether demand was made 
in reasonable time after mortgagor failed to pay is question of fact. Hennessey v. 
Helgason et al. (Miss.) 
$8 191. POWER AND DUTY TO MAKE ASSESSMENT. 
191—Insured’s failure to pay assessment, made by domestic assessment association which 
assessment was at least partly invalid because intended to cover future losses and 
expenses, held not to justify denial of insurer’s liability on fire policy. Hobza v. State 
Farmers’ Ins. Co. of Omaha. (Nebr. 
§ 195. LEVY AND COLLECTION OF ASSESSMENT. 
(2). Notice of assessment. 
195(2)—Town mutual insurance company’s obligation to inform members of amount of 
assessment is binding on company, and constitutes valuable right of member. Tomashek 
vy. Hartland Farmers’ Mut. Fire Ins. Co. (Wisc.) 
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§ 198. REFUNDING OR RECOVERY OF PREMIUMS OR ASSESSMENTS PAID. 
(1). Grounds of recovery in general. 
198(1)—Premiums paid under valid insurance policy on which insurer has carried risk for 
some time may not be recovered on count for money had and received in case insurer 
violates its contract, but must be recovered in action for damages from insurer’s breach 
of contract. Where insurer had right to cancel accident policy, amount paid by insured 
as increased premiums prior to cancellation could not be recovered on cancellation as 
paid under duress. Brown v. Federal Life Ins. Co. (Ill.) ein mer ea 
198(1)—Ordinarily, insured may recover premiums paid, with interest, when insurance 
policy, though delivered, never took effect, it was invalid throughout. Home Ins. Co. 
v. Cavin. (Miss.) eee asnwees 
(4). Fraud of company or agent. 
198(4)—Plaintiff, who, after reinstating policies on friend’s life containing facility of 
payment clause, and paying premiums for several years, permitted policies to lapse, 
could not recover premiums paid on ground of agent’s fraud in representing that 
plaintiff would collect face of policies on insured’s death, though plaintiff had no 
present insurable interest therein, where company had not repudiated policies. Wall 
v. Metropolitan Life Ins. Co. (N. Y.) 847 
(5). Avoidance or forfeiture of policy. 
198(5)—Refusal of renewal premium held not violation of insurance contract authorizing 
insured’s recovery of all premiums paid, where policy made acceptance of renewal 
premium optional with insurer. Hall v. Provident Life & Accident Ins. Co. (Ga.)..1420 
198(5)—Insured guilty of actual fraud, involving moral turpitude, in procuring policy, 
cannot recover premiums paid. Insured, whose untruthful answer as to number of 
fires he had before applying for fire insurance policy, avoided thereby, was made under 
mistaken belief that question referred only to fires covered by insurance, held not 
guilty of actual fraud barring recovery of premium paid. Home Ins. Co. v. Cavin. 
(Miss.) . 
198(5)—Under ‘industrial life policy provision that ‘policy should be void if another ’ similar 
policy previously issued was in force, unless indorsed as provided therein, policies 
involved, in absence of such indorsement, held void, and insured could recover pre- 
miums paid, as against insurer’s contention that it had waived such requirement. 
Swartz v. John Hancock Mut. Life Ins. Co. (Pa.) ... Sidiey cok oe ee 
(6). Actions. 
198(6)—Evidence, in suit for return of life insurance premiums paid, held to show that 
parties’ minds did not meet on amount of policy. Figgins v. Life & Casualty Ins. 
Co. of Tennessee. (La.) 825 
198(6)—In action for unearned premiums, whether insurance agents, also acting as mer- 
chandise brokers, in receiving proceeds of sale of insured’s salmon, received amount 
thereof sufficient to pay premiums as agents of insurer, held for jury. Pacific Trading 
Co. v. Sun Ins. Office, Limited. (Ore.) an eae 


VII. Assignment or Other Transfer of Policy. 
§ 207. as OF INSURER. 


Necessity of consent. 

207(1)—Stipulation against assignment of life policy without insurer’s consent or without 
filing written copy with insurer is for insurer’s benefit, and is good as between em 
Hutsell v. Citizens National Bank et al. (Tenn.) 

§ 210. CONSIDERATION FOR ASSIGNMENT. 

a assignment must be we by consideration. Jordan v. New York Life 
Ins. Co. fe 

210—Assignment of life policy to assignee "who paid. note for first. premium ‘given ‘by 
insured who did not owe debt to assignee held supported by valid consideration. 
v. New York Life Ins. Co. (La.) 

§ 211. DELIVERY AND ACCEPTANCE OF ‘ASSIGNMENT. 

211—Acceptance of assignment of life policy is necessary, but may be implied from failure 
of assignee to dissent. If insured employee’s letter to employer that life insurance 
would pay part of employee’s defalcation constituted offer to assign policy, offer lapsed 
where insured committed suicide before employer received letter. Hutsell v. Citizens 
National Bank et al. (Tenn.). 

§ 214. TRANSFER WITHOUT FORMAL, ASSIGNMENT. 

214—Evidence that insured delivered life policy to beneficiary with iristruction to bene- 
ficiary to take care of insured in case of sickness or death held not to show “gift’’ 
or “equitable assignment” of policy, precluding change of beneficiary. Riley  v. 
Wirth. (Pa.) 

§ 215. TRANSFER OF SUBJECT OF INSURANCE WITHOUT POLICY. 

215—Insurance contract is strictly personal contract and does not run with property. Wife, 
if she became sole owner of insured property, could not recover in her name on insur- 
ance policy contract issued in name of husband which never was ae or rae 
to her. Robinson et al. v. Phoenix Assurance Co., Ltd. (La.) aoe 

§ 216. FRAUD IN PROCURING TRANSFER. 

216—Where beneficiary of employee’s life policy executed assignment under belief that 
proceeds of policy would more than cover employee’s defalcation, employer’s failure 
to inform beneficiary as to amount of shortage as set forth in employee's letter held 
constructive fraud, entitling beneficiary to avoid assignment. Whether uncontroverted 
fact that employer had _ notice of amount of employee’s defalcation which it did not 
disclose to beneficiary of employee’s life policy, notwithstanding his inquiry with respect 
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thereto, until after beneficiary’s assignment of policy and indorsement of check for 
proceeds had been obtained, constituted fraud, held question 
Citizens National Bank et al. (Tenn.) sida it 

§ 218. RIGHTS AND LIABILITIES OF ASSIGNEE. 

§ 222. —— TRANSFER AS COLLATERAL SECURITY. 

222—-Evidence of circumstances concerning life policy assignment, though contrary to clear 
and unambiguous language of assignment, is admissible to ascertain true intent of 
parties to assign the policy as security. Insured’s brother taking life policy assignment 
to protect himself in paying future premiums for insured and protect insured’s family 
held not “owner” within provision giving owner option to surrender policy and demand 
cash: surrender value. Jordan v. New York Life Ins. Co. (La.) . : 

222—Courts are reluctant to construe statutes in derogation of common law. Globe & 
Rutgers Fire Ins. Co. v. Draper. (U. S.) ig ; 


VII[. Cancellation, Surrender, Abandonment, or Rescission of Policy. 

§ 228. RIGHT OF INSURER TO CANCEL. 

228—Insurance policy provision giving insurer right to cancel policy on notice to insured 
and return of unearned portion of premiums paid by insured is generally valid. Pro- 
vision in accident policy authorizing cancellation by insurer on notice to insured and 
returning of unearned portion of premiums did not render policy void. Brown v. 
Federal Life Ins. Co. (IIl.) 
Insurer, under clauses in accident and health policy, held authorized to terminate 
policy by declining to accept premium on any pemium date. Mutual Ben. Health ve 


Accident Ass’n v. Caver. (Miss.)... ead 
Insurer held not liable for alleged losses occurring to insurer’s agent by insurer’s 
cancellation of policies by notifying policyholders directly, where insurer had right to 
so cancel and was guilty of no misconduct in manner of cancelling. Citizens’ Ins. 
Agency v. Petersburg Ins. Co. (S. C.) 

228—Insurer’s reduction of amount of fire in 
effect to insured held, in effect, ‘‘cancellation” of part of policy within provision 
authorizing cancellation. Gill et al. v. Fidelity Phoenix Fire Ins. Co. (U 

§ 229. NOTICE TO CANCEL. 

(2). Sufficiency of notice in general. 

229(2)—Notice cancelling fire policy sent by registered mail to last known address of 
insured held not to preclude recovery for loss by fire, though policy provided that such 
notice should be sufficient notice of cancellation, where envelope was marked return in 
five days to insurer, and notice was returned to insurer prior to fire because insured 
had moved. Irish vy. Monitor Ins. Co. of Oakland County. (La.) 

(3). Notice to agent or broker. 

229(3)—-Where broker is authorized to keep owner’s property insured and to pay premiums 
and obtain other insurance, broker is ‘“‘general insurance agent,’’ and owner is bound 
by notice of cancellation given to broker. Where broker had geneal authority to 
procure insurance up to certain amount for owner and discretion as to the rates and 
premiums, and amounts of policies and entire line of insurance had not been obtained, 
broker was “general insurance agent’? to whom notice of cancellation could properly be 
given. General insurance agent who was authorized to insure property for $75,000 
who had not completed contract by placing total amount of insurance was authorized 
to cancel policy or receive notice of cancellation from insurer. I,a France Workshop 
Lampshade Co., Inc. v. Fire Ass’n of Philadelphia. (Pa.) 

§ 230. REPAYMENT OF UNEARNED PREMIUM ON CANCELLATION. 

230—Insured’s acceptance of personal check of insurer’s agent covering returned premium 
due to reduction in amount of fire insurance held waiver of payment with legal tender. 
Gill et al. v. Fidelity Phoenix Fire Ins. Co. (U. S.) 

§ 232. ACTS CONSTITUTING CANCELLATION. 

232—When insurer’s agent accepted premium and wrote fire policy for insurer, policy 
became and remained binding, notwithstanding cancellation and withdrawal thereof, 


attempted without notice to insured and without return of unearned premium. Handley 
vw. trome Ine. Co. €Pias): «. ....: : 


232—Foreign insurance company, 


586 


American Motorists Ins. Co. v. Central Garage. 

232—Cancellation of part of fire insurance held effective immediately upon insurer’s giving 
notice to that effect and refunding pro rata premium. Gill et al. v. Fidelity Phoenix 
Fire Ins. Co. (U. S.) : 

§ 236. OPERATION AND EFFECT OF CANCELLATION. 

236—Cancellation of insurance contract, to defeat liability thereon, must be made before 
liability attaches. Cause of action cannot be based on insurance contract after complete 
termination thereof, which could not have been stated as cause of action while contract 
was in force. Under group life policy requiring six months’ period of total and per- 
manent disability before insured employee is entitled to stipulated indemnity, insurer, 
where policy was terminated by employer less than four months after injury giving 
rise to claimed disability, held not liable. Kingsland v. Missouri State Life Ins. 
Co. (Mo.). 

236—Jury finding that employee’s total and permanent disability did not antedate cancella- 
tion of group policy precluded employee’s recovery on policy. Dean v. Metropolitan 

1 


1446 
Life Ins. Co. 





Topical Index 


§ 237. REMEDIES FOR WRONGFUL CANCELLATION. 

237—-Cause of action for breach of policy providing for weekly benefit for permanent dis- 
ability from sickness accrued to insured on date insurer breached contract. In action by 
insured’s heir for gross damages for insurer’s breach of policy clause providing for 
weekly benefit in case of insured’s permanent disability from sickness, admission of 
mortality held not error. In action by insured’s heir for gross damages for breach of 
policy clause providing for weekly benefit in case of permanent disability from sick- 
ness, court’s acceptance of mortality tables as conclusive held error; question of 
expectancy of life being for jury. National Life & Accident Ins. Co. v. Sims. (Ark.) 

237—Whether insurer, under life policy, containing provision for monthly benefits and 
waiver of premium upon insured’s total and permanent disability, breached contract, 
held for jury. In insured’s suit for breach of life policy containing provision for 
monthly benefits and waiver of premiums on insured’s total and permanent disability, 
insurer’s evidence showing that insured, because of affliction, was more susceptible to 
disease, and showing present values of disability benefits at intervals of five years up 
to thirty years, held admissible. New York Life Ins. Co. v. Jacques. (Ark.) y 

237—In suit against insurer for breach of contract to keep life, or combination life and 
health, policy in force, insured may recover premiums paid with interest thereon. 
Where insured seeks to recover premiums paid with interest thereon for failure to 
keep life and health policy in force, insurer cannot plead, in diminution of damages, 
mere value of insurance supplied for period during which policy was in force, but may 
plead any sums actually paid insured as benefits. Where insured claims amount of 
premiums paid with interest thereon as damages for failure to keep life and health 
policy in force, it is immaterial whether he has become uninsurable, but if he is no 
longer insurable he may claim amount of policy, less cost of carrying it to maturity; 
calculation to be made upon basis of legal interest rate as of date of 
Bankers’ Health & Life Ins. Co. v. James. (Ga.) 

237—In suit against insurer for breach of contract to keep combination life and health 
policy in force, insured may recover premiums paid, with interest thereon. Where 
insured seeks to recover premiums paid, with interest thereon, for failure to keep life 
and health policy in force, insurer may plead, in reduction of damages, any sums 
actually paid insured as benefits. Bankers’ Health & Life Ins. Co. v. James. (Ga.) 

237—Premiums paid under valid insurance policy on which insurer carried risk for 
some time may not be recovered on count for money had and received in case insurer 
violates its contract, but must be recovered in action for damages from insurer’s breach 
of contract. Brown v. Federal Life Ins. Co. (Ill.) Sea ae et a ean , 

237—Whether insurer canceled sickness and accident policy fraudulently held for jury. 
Evidence that insured was aged and ignorant and trusted insurer’s agent to enter pre- 
mium payments correctly, and that they were not credited by him, and that insurer 
refused to accept premiums while policy was in force, supported verdict of $750 puni- 
tive damages for fraud of insurer in canceling policy. Mack v. 
Co. of Tennessee. (S. C.) ei cid ea 

§ 238. RIGHT OF INSURED TO SURRENDER IN GENERAL. 

(1). In general. 

238(1)—Insurance policy may be legally surrendered and canceled under terms written in 
policy itself, or under terms of subsequent oral or written agreement. Murphree v. 
National Life & Accident Ins. Co. (Miss.) dati casas Paretid haere 

238(1)—Assured, under fire insurance policies containing clause making loss payable to 
mortgagee, held not arbitrarily entitled to cancel policies without mortgagee’s consent. 
Schellhorn Bros. Real Estate Agency, Inc. v. National Liberty Ins. Co. of America. 
(N. J.) ap hates oi 

(2). Authority of agent. 

238(2)—-General insurance agent who was authorized to insure property for $75,000 who 
had not completed contract by placing total amount of insurance was authorized to 
cancel policy or receive notice of cancellation from insurer. Where owner relied on 
judgment of insurance agent in placing and exchanging insurance, and authorized 
him to determine form and amounts of policies and gave him essential authority relative 


to insurance, “‘general agency” was created, giving agent implied authority to cancel 
policies. 


cancellation. 


1 


239—Where, shortly before lapse of life policy, insured and insurer, in good faith, agreed 
to new insurance in reduced amount without notifying irrevocable beneficiary, and 
insured died after lapse of old policy and before new policy was tendered, beneficiary 
wey entitled to recover on old policy. Ruckenstein v. Metropolitan Life Ins. Co. 

§ 240. ACTS CONSTITUTING SURRENDER AND ACCEPTANCE. 

240—Cancellation of burglary policy mailed to local agent by insured with request for 
cancellation could be effected only when policy reached agent of insurer authorized 
to receive notice of cancellation. That insured requesting cancellation of burglary 
policy retained and used check for unearned premium held immaterial in determining 
whether policy was canceled on day it reached local agent or following day, where 
amount of unearned premium for either date of cancellation would have been same. 
That local insurance agent acted as broker for other insurers did not deprive it of 
authority to cancel policy of insurer for which it was local agent under express con- 
tractual authority. Insurer’s local agent being authorized to cancel burglary policy 
at insured’s request, insurer held not liable for loss occurring subsequent to local 
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agent’s cancellation, but prior to general agent’s receipt of policy. Johnson et ux. v. 
MUMIA RIND SEBS IU MRIN te aa ecs Calon oe Oe eR SOL OTN 1030 

§ 242. EVIDENCE OF SURRENDER. 

242—-Where insured owner failed to pay premiums on fire policy after express notice from 
insurance agent that policies would be canceled on certain day and made no protest, 
inference arose that owner consented to cancellation of palicy. La France Workshop 
Lampshade Co., Inc. v. Fire Ass’n of Philadelphia. (Pa.) 

§ 246. RESCISSION BY AGREEMENT OF PARTIES. 

246—Insurance policy may be legally surrendered and cancelled under terms written in 
policy itself, or under terms of subsequent oral or written agreement. Cancellation of 
life policy did not result where insurer’s acceptance of oral agreement for surrender 
was not communictaed to insured before death. Murphree v. National Life & Accident 
Ins. Co. (Miss.) 

246—Drawing of check for. surrender value of policy and sending check to insurance agent 
for delivery to insured, who made offer to cancel policy if insurer paid its surrender 
value, held not sufficient acceptance of offer so as to constitute binding contract. 
Murphree v. National Life & Accident Ins. Co. (Miiss.) 2.20662 cic ces nsccceces 1111 

246—Beneficiary held not entitled to recover on life insurance policies on ground 
insured’s acceptance of premium money, returned by insurer, was induced by latter’s 
false assertion that policy had lapsed; insured being chargeable with knowledge of 
a of policies and his rights thereunder. Kincaid v. New York Life Ins. Co. 
Gy, 'S.3 

§ 248. RESCISSION BY INSURED OR ‘BENEFICIARY. 

248—Insured may rescind policy where soliciting agent fraudulently represents to insured 
on a calls for different policy than it does. American Nat. Ins. Co. v. 

ex. 


IX. Avoidance of Policy for Misrepresentation, Fraud or Breach of War- 


ranty or Condition. 
(A) GROUNDS IN GENERAL. 
§ 252. REPRESENTATIONS. 
§ 253. IN GENERAL. 
253—Reservation by insurer of right to pass on risks involved as they appear in written 
application for insurance are valid. Atlantic Life Ins. Co. v. Hoefer. (U. S.) 
§ 255. —— MATERIALITY. 
255—False answer in application for life insurance is material, if insurer, acting reasonably 
in accordance with usual practice of insurance companies would not have accepted 
application if substantial truth had been stated. Sovereign Camp, W. O. W. 
McDaniel. (Ky.) 
255—Materiality of false answer ‘by insured does not depend on what. particular insurer 
would have done, but on whether acting reasonably in accordance with usual custom, 
practice, or usage of other, insurance companies writing similar insurance, it would 
not have issued policy had truth been disclosed. Globe Indemnity Co. v. Daviess. (Ky.) .1029 
255—Representation is ‘material’? where reasonably careful and intelligent men would 
regard facts involved as_ substantially increasing chances of loss insured against, 
especially where insurer, if aware of facts, would raise rate or reject risk altogether. 
Atlantic Life Ins. Co. v. Hoefer. (U. S.). snc wee acre 
§ 256. —— EFFECT OF MISREPRESENTATION. 
(1). In general. 
256(1)—Beneficiary could not recover upon life policy, where insured’s answers upon 
application were untrue, material to risk, and relied on by insurer. New York _ 
See, 450.) 0. TS: CROMD 6 oc ckececscs 
(2). Knowledge and intent of applicant. 
256(2)—Ljife policy issued without medical examination is not avoided because of false 
representations in application, unless representations are willfully false and intentionally 
misleading. Elness v. Prudential Ins. oe ee a eee eee 
256(2)—Life insurance policy, issued on application declaring insured’s statements repre- 
sentations, not warranties, in absence of fraud, remained binding on insurer, unless it 
showed insured’s actual fraud in failing to answer questions fully and fairly according 
to his best information and belief. Parke v. New York Life Ins. Co. (Mont.) 
256(2)—Material representation known by insured to be untrue invalidates life policy 
without further proof of conscious design to defraud. Atlantic Life Ins. Co. v 
Hoefer. (U. S.) 
§ 257. CONCEALMENT. 
§ 258. —— IN GENERAL. 
258— Concealment of material facts by insured must be fraudulent or intentional to avoid 
policy, in absence of inquiries. Hanover Fire Ins. Co. v. Nash et al. (Tex.)........1553 
§ 263. WARRANTIES. 
§ 264. —— IN GENERAL. 
(1); In general. 
264(1)—“‘Affirmative warranties’ in insurance contract relate to matters existing at or 
before issuance of policy and have effect of condition precedent. Neilson v. American 
Mutual Liability Ins. Co. of Boston et al. (N. J.) 
§ 268. EFFECT OF BREACH. 
268—Warranties of insured do not cause forfeiture of fire policies when as affirmances of 
fact they are made in good faith and are immaterial. Cooley v. East & West Ins. Co. 
et al. (Tenn.) 
268—Under Virginia, as well as federal rule, breach of material warranty in insurance 
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policy defeats recovery thereon, whether it contributed to loss or not. Coleman aia 
niture Corporation v. Home Ins. Co. (U. §.) 


(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 
§ 278. USE OF BUILDING. 
278—Insured’s_ implied representations that premises were used as dwelling house held not 
material factor in insurer’s acceptance of risk or in fixing premium rate, so that 
different use would work forfeiture of fire policies issued at rate and on classification 
fixed by inspection bureau. Cooley v. East & West Ins. Co. et al. (Tenn.) rr 
§ 280. DESCRIPTION AND CONDITION OF GOODS. 
280-—Insured’s incorrect statement in application for hail insurance that crops had not been 
hailed upon did not avoid policy, providing that policy should be void if insured con- 
cealed or misrepresented material facts, unless crops had been ey oe by 
hail. Wieczorek v. Rochester American Ins. Co. (S. D.)........ 
§ 282. TITLE OR INTEREST OF INSURED. 
(1). Construction and effect of provisions of policy. 
282(1)—Fire policy stipulation forfeiting policy if insured is not sole and unconditional 
owner is valid. Broyles et al. v. Scottish Union & National Ins. Co. et al. (Tenn.) 681 
282(1)—Where insured’s vendor claimed title under oral contract for sale of property, paid 
consideration, and sent into possession, but had not made valuable improvements, insured 
was not sole and unconditional owner of property within fire policy on theory that oral 
contract was specifically enforceable. Insured, under fire policy containing sole and 
unconditional ownership clause, must be owner of property at time policy is issued. 
City of New York Ins. Co. v. Middleton. (Tex.)... 128 
282(1)—Stipulation in fire policy that insured was sole and “unconditional owner did not 
purport that insured had indefeasible title. Hanover Ins. Co. v. Nash et al. (Tex.) 1553 
(2). Character of title and effect of provisions of policy. 
282(2)—Existence, when fire policy is issued, of bill of sale, executed by insured, convey- 
ing insured property to secure debt, precludes recovery on policy providing that it 
shall be void unless insured has sole and unconditional ownership of property insured. 
People’s Credit Clothing Co. v. Old Colony Ins. Co. of Boston. (Ga.) erases 
282(2)—-That insured supplemented employee’s salaries by percentage of net earnings of 
shoe business did not prevent recovery on fire policy, because insured was not sole 
and unconditional owner. AEtna Ins. Co. v. Murray. (U. S.) 
(5). ‘Title in husband or wife. 
282(5)—That fire policy covering community property was made payable to wife did not 
increase moral or physical hazard so as to make — void. Breland et al. v. Great 
States Ins. Co. (La.) peas ; ; 
(7). Purchaser at foreclosure sale. 
282(7)—Where realty was originally conveyed to church trustee with provision for reversion 
if property ceased to be used for church purposes, and trustee gave trust deed on 
premises for remodeling church, and plaintiff acquired title from purchaser at fore- 
closure sale after purchaser obtained judgment for possession, plaintiff was sole owner 
and entitled to recover on fire policy requiring beneficiary to be sole owner of insured 
premises, no heirs of original grantor having claimed title. Allemannia Fire Ins. Co. 
v. York. (Tenn.) 
(13). Vendor and purchaser of real estate. 
282(13)—Where outstanding title note had been paid before fire destroying insured auto- 
mobile, policy was not void at time of fire on ground insured’s interest was not 
unconditional and sole ownership. Globe & Rutgers Fire Ins. Co. v. Pruitt et al. (Ark.) 
(14). ———-— 
282(14)—Where_ separate crops insured against hail were so situated that risk on each 
crop was distinct from the others, hail insurance policy was divisible, and fact that 
insured did not have sole ownership of one crop did not make —_ void as to the 
other crops. Wieczorek v. Rochester American Ins. Co. (S. D.) 
§ 283. INCUMBRANCES. 
(1). In general. 
283(1)—Insurer had right to stand on terms of policy and decline to pay any loss because 
of violation of provision requiring insured to disclose incumbrances on property. Howrey 
et al. v. Star Ins. Co. of America. (Wyo.) 
(3). Existence and nature of incumbrances. 
283(3)—As regards validity of fire policy, if acts of mortgage covered chattels insured, they 
are as effective as if plaintiff had ee present while they were — written. Breland 
et al. v. Great States Ins. Co. 
§ 288. OTHER INSURANCE. 
(1). In general. 
288(1)—-Where sale of automobile by former insured avoided first fire policy, insurer 
under subsequent policy issued to new owner could not defeat recovery on ground 
there was additional outstanding insurance. Globe & Rutgers Fire Ins. Co. v. Pruitt 
et al. (Ark.) 
(C) MATTERS RELATING TO PERSON ' INSURED. 
§ 289. DESCRIPTION IN GENERAL. 
289—Ljife policy issued without medical examination is void only if misrepresentations in 


application were willfully false or intentionally misleading. Schmidt vy. Prudential Ins. 
Co. of America. (Min 


n.) 
§ 291. HEALTH AND PHYSICAL CONDITION. 


(1). In general. 
291(1)—Limitation in life policy restricting liability to premiums paid if insured has been 
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rejected by other company, has had certain diseases, or has within two years before 
policy date, been attended by physician for serious disease, is valid. Life & Casualty 
Ins. Co. of Tennessee v. Womack. (Ala.) Bae 
291(1)—Applicant for insurance held not required to disclose visit to "physician to secure 
information as to general health, where nothing was found wrong with him. Byers 
v. Pacific Mut. Life Ins. Co. of California. (Cal.) ne 156 
291(1)—Representations as to health, in application for life policy, held “material,” as 
regards insurer’s right to escape liability because of false answers. Maggini v. West 
Coast Life Ins. Co. (Cal.) .... ss 1408 
291(1)—Accident policy applicant’s false statements concealing his operation for sinus 
trouble materially affected acceptance of risk or hazard assumed by insurer. 
v. Bankers’ Indemnity Ins. Co. (Kans. ) 
291(1)—Questions in application for life insurance, relating to ‘applicant’ s health and certain 
physic: al ailments, required truthful answer to full extent of applicant’s knowledge and 
his bona fide belief and opinion. Shapiro v. Metropolitan Life Ins. Co. (N. J.) 
291(1)—Nephritis and other diseases, from which autopsy showed that insured suffered 
before accident, held not to bar recovery on accident policy for his death. McMartin 
et al. v. Fidelity & Casualty Co. of New York. (N. Y.). ease 
291(1)—Applicant’s former abnormal blood pressure was ‘material to risk’? where, if 
insurer had been informed of it, insurance would have been refused, or tests would 
have been required or higher premium would have been exacted. Insurer was entitled 
to cancellation of life policy where insured had been treated for abnormally high 
blood pressure contrary to representation in application. Atlantic Life Ins. Co. v. 
Hoefer. (U. S.) 
291(1)—Insured’s false answers to medical questions in application rendered life policies 
voidable and entitled insurer to cancellation thereof. Adamos v. New York Life Ins. 
Co: © oS 
291(1)—Life policies held voidable because of applicant’s false representations respecting 
health. Pellon et al. v. Connecticut General Life Ins. Co. (Vt.) 
(3). Knowledge and intent of applicant. 
291(3)—Under statute, intent to deceive on part of insured in making false answers 
respecting health in application for life policy is immaterial, and such intent is pre- 
sumed when insured has knowledge of falsity of statements. Maggini v. West Coast 
Lite Ins. Co. CCal) ... , 
291(3)—Answers in applicz ition for life insurance relating to applicant’s health and certain 
physical ailments, are deemed warranties only of bona fide belief and opinion of appli- 
cant. Applicant for life insurance, in making statement concerning good health, must 
have reason to, and must believe that he was in good health at time. Shapiro v. Metro- 
politan Life Ins. Co. (N. J.) 
291(3)—Insured_ signing applications for life policies and those claiming through him held 
bound by his answers in application to medical questions relating to facts within his 
knowledge, though he did not well understand English language. Adamos v. New York 
Life Ins. Co. (U2 -S.) 
291(3)—Where applicant for insurance, knowing he had tuberculosis, made misrepresentations 
concerning such fact in application, which were material to risk, and induced contract, 
law infers intent to deceive insurer. Pellon et al. v. Connecticut General Life Ins. Co. 
(Vt.) 
(6). Serious or temporary ‘diseases. 
291(6)—Life insurance applicant’s false answer respecting trivial ailment would not be 
breach of warranty as to health, though truthfulness of answers was _ warranted. 
New York Life Ins. Co. v. Parker. (Ark.) 
(7). Injury or bodily infirmity 
291(7)—“‘Bodily infirmity’? as used in exception clause of accident and health policy, meant 
ailment of somewhat settled character as distinguished from temporary disorder. Ross 
v. First American Ins. Co. (Nebr.) 
§ 292. MEDICAL ATTENDANCE 
292—Limitation in life policy restricting liability to premiums paid if insured has been 
rejected by other company, has had certain diseases, or has within two years before 
policy date, been attended by physician for serious disease, is valid. Life & Casualty 
> ins: Co. of Tennessee v. Womack. (Ala.) ; 1059 
—Evidence that insured was treated for cancer within two years before issuance of life 
ee providing for its avoidance in event of such treatment, precluded recovery on 
policy. Metropolitan Life Ins. Co. v. Jones. (Ga.).... : 
292—-Beneficiary held not entitled to recover on industrial policy where insured had, con- 
trary to his representation, been treated by physician for serious disease on day of 
application, two days before policy issued. Metropolitan Life Ins. Co. v. Sims. (Ky.)..1079 
292—Generally medical consultation or attendance for slight or temporary indispositions 
need not be disclosed in application for life insurance policy, and insured is not guilty 
of fraud as matter of law in failing to report such attendance or consultation. Parke 
v. New York Life Ins. Co. (Mont.) 
292—Applicant’s failure to state name of physician and treatment by him for temporary 
indisposition would not avoid policy, where disclosure of ailment was made, and there 
was no collusion between applicant and agents. Ross v. First American Ins. Co. (Nebr.) 
292—Insured’s failure, in questionnaire connected with medical examination, to disclose 
recent examination by physician and discovery of abdominal growth which later proved 
to be cancer, held fraudulent, rendering life policy void and entitling insurer to directed 
verdict. Hohenthaner v. Mutual Life Ins. Co. of New York. (S. D.) 
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§ 297. HABITS. 


297—Insurance company is entitled to know before issuing policy whether applicant’s habits 
were such as might increase hazard of loss by subsequent impairment of health or 
conduct which might most likely or baa affect question of longevity. Duncan et al. 
v. Penn Mut. Life Ins. Co. et al. (Tenn.) . alae kia ah ga 

§ 300. PREVIOUS APPLICATION FOR INSU RANCE. 

300—Limitation in life policy restricting liability to premiums paid if insured has been 
rejected by other company, has had certain diseases, or has within two years before 
policy date, been attended by physician for serious disease, is valid. Life & Casualty 
Ins. Co. of Tennessee v. Womack. (Ala.) 

300—Where application with its answers becomes part of life ‘policy, statement therein ‘by 
applicant that he has never been denied insurance is as matter of law material, and, 
if false, avoids policy at option of insurer. Rejecting interrogatory intending to elicit 
answer from insured that, not being familiar with English language, he did not under- 
stand meaning of medical examiner’s question held not error, where insurer would not 
be affected whether insured understood question or not, since insured had duty to 
ascertain meaning before attaching his name to application. Insured having led insurer 
to act upon theory that insured’s answer that he had never been denied insurance was 
correct, whether through misunderstanding of question or intention to mislead, was 
estopped from thereafter asserting anything that would change effect of answer. Insured 
could not avoid effect of false answer that he had not been denied insurance on ground 
that he did not understand question, where copy of answers was attached to policy 
before it was delivered and reading of policy would have disclosed to insured that he 


had answered incorrectly relative to pave denial. Greber v. —_—— va Assur. 
Soc. of United States. (Ariz.) ey ae 


§ 301. OTHER EXISTING INSURANCE. 

301—Under industrial life policy provision that policy should be void if another similar 
policy previously issued was in force, unless indorsed as provided therein, policies 
involved, in absence of such indorsement, held void, and insured could recover pre- 


miums paid, as against insurer’s contention that it had waived such requirement. 
Swartz v. John Hancock Mut. Life Ins. Co. (Pa.) 


X. Forfeiture of Policy for Breach of Premieory Weneaty, Covenans: 
or Condition Subsequent. 


(A) GROUNDS IN GENERAL. 
§ 304. CONTINUING OR PROMISSORY WARRANTIES. 


304—‘*Promissory warranty” in insurance contract is one where insured stipulates that 
something shall be done or omitted after policy takes effect. Neilson v. American 
Mutual Liability Ins. Co. of Boston et al. (N. J.) 

§ 306. CONDITIONS SUBSEQUENT. 

§ 309. —— EFFECT OF BREACH. 

309—Violation of condition of fire policy which works forfeiture merely suspends insurance 
during violation. Globe & Rutgers Fire Ins. Co. v. Pruitt et al. (Ark.) 

309—Statute regarding warranties in insurance policies applies to promissory warranties. 
Cooley v. East & West Ins. Co. et al. (Tenn.) ; eat , 

§ 310. NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FORFEITURE. 

(1). In general. 

310(1)—Where insured’s indebtedness to insurer allegedly equaled or exceeded total loan 
value of policy, but insurer did not comply with provision for giving notice of can- 
cellation or forfeiture and did not in fact enter forfeiture on its records until 
after insured’s death, policy held in force at insured’s death. McDonnell v. Hawkeye 
Life Ins. Co. (Mo.) 

(2). Nonpayment of premiums or assessments. 

310(2)—Forfeiture provision in life policy is self-executing upon default in payment of 
premium, absent statutory or contractual provision to contrary. Metropolitan Life Ins. 
Co. v. Smith. (Ga.) sada ahem 

310(2)- -Life policies held canceled for nonpayment of premiums by insured whose check 
therefor was three times dishonored, following which, and after grace period had 
expired, insurer notified insured by letter of election to cancel policies, though retaining 
check for which premium receipt had been issued. Hammond v. Sun Life Ins. Co. of 
Canada. (Ky.) a ei 

310(2)—Nonpayment of life ‘policy premium when ‘due, or within period of grace, causes 
forfeiture without any affirmative act of insurer. Geha v. Baltimore Life Ins. Co. 
(Pa. 

310(2)—Provision in accident ‘policy that insured agreed to pay $6 monthly, and to remit 
payments to home office within ten days after notification, and that failure to remit 
automatically canceled benefits, and insurance, held valid, precluding recovery on policy, 
unless insurer waived its right to urge forfeiture. National Mut. Ace. Ins. Co. v. 
Hicks. (Tex.) .... ; ‘ «see 

310(2)—Town mutual insurance ‘company’ s notice of ‘assessment upon fire policy without 
stating amount of assessment as required by statute held insufficient, so that nonpay- 
ment of assessment did not lapse policy, though statute subsequent to issuance of policy 
provided notice did not need to state amount of assessment. Tomashek v. Hartland 
Farmers’ Mut. Fire Ins. Co. (Wisc.) .. ; 455 


§ 311. PARTIES AFFECTED BY FORFEITU RE ‘OF ‘POL, Icy. 
(1). In general. 
311(1)—Injured person cannot recover against liability insurer unless insured could have 
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recovered had he paid injured person’s judgment and sued insurer. Where liability 
policy gives injured person action against insurer, insured’s breach of policy terms bars 
injured person’s recovery. Blackwood v. Maryland Casualty Co. (Ala.) 

311(1)—As against insurer, injured person stands in no better position than assured under 
automobile liability policy. Liddell v. Standard Acc. Ins. Co. et al. (Mass.) 

311(1)—Injured party cannot recover on automobile liability policy unless insured could 
have done so had he paid judgment. Neilson v. American Mutual Liability Ins. Co. 
of Boston et al. (N. 

311(1)—Insured’s breach of “automobile liability policy co-operation clause is ,available to 
insurer as defense to action at law brought on policy either by insured or his judgment 
creditor whose execution has been returned unsatised. New Amsterdam Casualty Co. 
v. Mandel et al. (N. J.) 

311(1)—Automobile liability insurer is not barred from asserting protective clauses 
policy in action by party injured by insured’s negligence unless insured was within 
class of persons who under statute may be required to furnish proof of financial 
responsibility. Under plenary and undisputed proof that insured voluntarily assumed 
liability for automobile accident contrary to express agreement in liability policy, 
insured could not recover against insurer, and therefore injured party could not recover 
derivatively thereunder. Brodsky v. Motorists’ Casualty Ins. Co. is pe 


311(1)—That which operates as waiver or estoppel in favor of assured in automobile 


liability policy if action had been brought by him also operates as waiver or estoppel 
in — of injured person. Wheeler v. Lumbermen’s Mutual Casualty Co. et al. 


Mortgagees and their assignees. 

311(3)—-Where mortgagee in possession of fire policy did not comply with new owner’s 
request to notify insurer of change of ownership, and failed to inform new owner 
of failure to comply, but paid premiums thereafter maturing and called on new owner 
for reimbursement, insurer held not liable to owner for loss thereafter occurring, but 
was ‘aaa Eappnepeteal under mortgage clause. Ward et al. v. Continental Ins. Corp. 
et a ( 

311(3)—Under fire policy with ‘mortgage clause, owner’s taking out of second policy did not 
affect insurable rights of mortgagees. Taking out of second fire policy by owner with- 
out knowledge or consent of mortgagees could not compel mortgagees to forego rights 
under first policy containing mortgage clause and look for relief solely to second policy. 
Union Assur. Soc., Limited, et al. v. Equitable Trust Co. et al. (Tex.) 

311(3)—Installation and operation of still invalidating policy as to owner did not invalidate 
it as to mortgagee where mortgage clause of ider provided that acts of owner or 
occupation of premises for more hazardous purposes should not invalidate mortgagee’s 
insurance. Prudential Ins. Co. of America v. Paris Mutual Fire Ins. Co. (Wis.) 

(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 

§ 319. CHANGE IN USE OF BUILDING 

(1). In general. 

319(1)—Holding dances, smoking, using stove and gas lamps in barn held to increase 
fire hazard within provision declaring fire policy void if hazard be increased by means 
within control or knowledge of insured. Where lease provided that insured premises 
were not to be used for any business deemed extrahazardous as to fire, and landlord 
knew that tenant was holding dances, using stoves and gas lamps in barn, landlord 
was chargeable with knowledge of tenant’s acts, and not entitled to recover under 
policy. Spinner v. Concordia Mut. Fire Ins. Co. (Mich.).... 

319(1)—Clause of fire policy providing that building might be vacant for not exceeding 
two consecutive months applied in case building was not used, but building might be 
used for other purposes than tenant manufacturing mentioned in policy if such pur- 
ag were not hazardous. Ruth Realty Co., Inc. v. Northern Ins. Co. of New York. 
( 

319(1)—Change in use of insured premises which does not enhance fire risk is “immaterial 
change” and “immaterial breach of stipulation” as to use, and does not defeat insurers’ 
liability. Cooley v. East & West Ins. Co. et al. (Tenn.) er oe aie : 

319(1)—Storing automobiles, from which batteries had been removed in barn without 
securing insurer’s permission, held not violation of fire policy provision prohibiting 
storage of automobiles in barn without insurer’s permission. Davis v. AStna Ins. Co. 


(Tenn.) 
§ 320. “TLLEGAL USE OF BUILDING. 
320—Where dwelling was used for counterfeiting after issuance of fire policy, but not at 
time of fire, insurer could not defeat liability on ground of increase in fire hazard. 
Girard Fire & Marine Ins. Co. v. Scott. (Mich.) 
§ 323. BUILDING BECOMING VACANT. 
(1). In general. 
323(1)—Vacancy clause in fire policy held not intended to cover building rendered 
uninhabitable by first fire and boarded up pending insurer’s exercise of option to rebuild 
or pay loss; hence insurer was liable for second fire, though building had stood 
unoccupied longer than period provided in vacancy clause. American Central Ins. 
Co. of St. Louis, Mo. v. McHose. (U. S.).... ; 
§ 326. KEEPING OR USE OF PROHIBITED ARTICLES. 
(3). Gasoline. 
326(3)—Provision in fire policy relieving insurer from liability if gasoline is stored in 
building, standing alone, states absolute condition, and policy is avoided to that extent 
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on breach of condition. Under by-laws of farmers’ mutual fire insurance company 
attached to policy, increase of risk through tenant’s storage of gasoline in insured 
building without insured’s knowledge held not within control of insured so as to bar 
recovery under policy. Under conflicting by-laws of farmers’ mutual fire insurance 
company, attached to policy and relating to storage of gasoline in building and increase 
of risk by means within control of insured, tenant’s storage of gasoline in building 
without insured’s knowledge held not to preclude recovery of loss by fire. Holtorf v. 
Rochester Farmers’ Mutual Fire Ins. Co. (Minn.) 
§ 327. REMOVAL OF GOODS. 
327—Removal of horse to location and not covered by policy without obtaining permit 
and without notifying insurer or its agent held trandh of policy precluding recovery 
for horse killed by lightning. Johnson v. Caledonian Ins. Co. (Nebr.) 
§ 328. CHANGE OF TITLE OR INTEREST. 
(1). Nature and effect of condition. 
328(1)—Fire policy provision voiding policy in case of any change in interest, title, or 
possession of property insured held valid. Aronoff et al. v. United States Fire Ins. Co. 
of New York. (Ga.) 
328(1)—Corporation, not mentioned in fire insurance policy covering house on mortgaged 
premises, conveyed by owner to another and by mortgagee, purchasing it at foreclosure 
sale, to such corporation, without required indorsements of insurer’s consent, could 
not recover thereon. Bess Holding Corporation et al. v. Importers and Exporters Ins. 
Co. of New York. (N. J. 
(2). What constitutes change of title or interest in general. 
328(2)—Fire policy providing that it shall be void if, without insurer’s assent, property is 
sold, becomes void upon foreclosure sale followed by deed from mortgagee to himself 
as purchaser, unless proper assent of insured is obtained. As respects insurance, mort- 
gage foreclosure sale was in effect mere contract of sale, and title did not pass until 
deed was delivered, whether mortgagee or another purchased property. Where cg | 
on mortgaged premises burned subsequent to foreclosure sale and before giving o 
deed, property was not “sold” within provision of fire policy making policy void if 
property was “sold” without company’s written assent. Where insured building on 
mortgaged premises burned subsequent to foreclosure sale, but before giving of deed, 
statement of insured rendered to insurer that burned building was owned by mort- 
gagor held not false, since purchaser at foreclosure sale was not required to take prop- 
erty after fire. Schanberg et al. v. Automobile Ins. Co. of Hartford, Conn. (Mass.) 
328(2)—-Insured’s conveyance of insured property to corporation formed to hold title freed 
of dower held not to relieve insurer from liability on fire policy, where there was no 
change in beneficial ownership, possession, operation, or management. White v. Evans 
aa. CH J.) 
(4). Conveyance to wife. 
328(4)—Fire policy, containing clause voiding policy if foreclosure proceedings were com- 
menced, became void when foreclosure proceedings were commenced against insured 
property, which subsequently burned, unless insurer waived forfeiture or was estopped 
from asserting it. Insurance Company of North America v. Williams. (Ariz.) ; 
328(4)—Insured’s conveyance of stock of merchandise to wife and wife’s conveyance to 
insured held not “change in interest, title, possession and use of insured property,” 
so as to invalidate fire policy, where wife acquired no actual interest in merchandise 
and insured continued to operate store and remain sole owner of stock. McVay v. 
Western Grain Dealers’ Fire Ins. Co. (Ia.) 
(6). Incumbrance of property. 
328(6)—Placing deed of trust on insured property did not violate fire policy requiring 
“sole and unconditional ownership” by insured. Krone v. Insurance Co. of North 
America. (Cal.) 
14). “Commencement of foreclosure proceedings” or “notice of sale.” 
328(14)—Under fire policy provision voiding policy, if, with “knowledge” of insured, 
foreclosure proceedings were commenced or notice given of sale by virtue of mortgage 
or trust deed, advertisement of sale under power in security deed did not void policy, 
unless insured had actual information or notice of advertisement. Niagara Fire Ins. 
o. of New York v. James. (Ga.) 
328(14)—Fire policy clause voiding policy if foreclosure proceedings were commenced with 
“knowledge” of insured means actual knowledge, not constructive knowledge or con- 
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structive notice. Goodman et al. v. National Liberty Ins. Co. of America. (Mo.) ...1250 


328(14)—Under fire policy rendering policy void if, with insured’s knowledge, foreclosure 
proceedings be commenced, policy held void where insured, before fire, acquired actual 
knowledge of foreclosure proceedings, though he had no knowledge of proceedings before 
or at time proceedings were commenced. Insured, advised, some time after foreclosure 
proceedings, that mortgage assignee had foreclosed mortgage and received certificate 
of sale, and entering into contract of repurchase with such assignee, held to have 
acquired actual “knowledge” of foreclosure proceedings, precluding recovery under fire 
policy. Herrin v. National Fire Ins. Co. (Wyo.) 

§ 330. INCUMBRANCES. 

(1). In general. f 
330(1)—Chattel mortgage securing price of machine purchased after issuance of fire policy 


prohibiting incumbrance held not to avoid policy. Pizillio v. Lincoln Fire Ins. Co. of 
New York. (La.) 


§ 332%. 


33214—Automobile liability policies providing against liability if truck was used to carry 
“passengers” for hire held void, where insured for consideration transported paving 
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company’s laborers to and from place of work, and did not cover injuries inflicted on 
either passenger or non-passenger. Neilson v. American Mutual Liability Ins. Co. 
of Boston et al. (N. J.)... as 
3321%4—Clause of automobile liability policy that automobile would not be used to carry 
passengers for consideration was promissory warranty, and, nothing else appearing, 
breach would avoid policy during > of such use. Beatty v. er Liability 
Assurance Corporation, Ltd. Sam 
Co 
332!4—Protection under automobile theft policy held suspended during time automobile was 
stored in building not securely inclosed and locked when unattended. Where automobile 
was taken out of state by prospective purchaser, who had lawful custody thereof, and 
in whose building it had been stored, automobile held not ‘‘unattended” at time within 
exception to liability under theft policy. Allen vy. Berkshire Mut. Fire Ins. Co. (Vt.) 
§ 334. PRECAUTIONS AGAINST LOSS. 
(1). In general. 
334(1)—Provision in sprinkler leakage policy that insured should maintain approved watch- 
man, time clock, and water gong, held essential condition. Coleman Furniture Cor- 
poration v. Home Ins. i 2 a a 
(2). Employment of watchman. 
334(2)—Testimony that insured property was as well protected without as with watchman 
service held inadmissible in action on sprinkler leakage policy requiring approved 
watchman. Coleman Furniture Corporation v. Home Ins. Co. (U. S.) 
334(2)—Unambiguous clause in sprinkler leakage insurance policy, requiring approved 
watchman, held not immaterial representation, but ‘‘warranty.’’ Testimony that imsured 
property was as well protected without as with watchman service required by sprinkler 
leakage policy held inadmissible in action thereon. Coleman Furniture Corporation y. 
Home Ins. Co. (U. S.) 5 
§ 335. KEEPING BOOKS, PAPERS AND SAFE. 
(1). Nature, validity, and operation in general. 
335(1)—-Substantial compliance with iron-safe clause in fire policy is sufficient. Fire policies 
do not exact vain thing of insured. Kelmenson v. British America Assurance Co. 


(W. Va.) . 
(2). Taking ‘inventory. 
335(2)—-List showing number and weight of bags of wool stored in warehouse, supple- 
mented by cost of wool constituted inventory sufficient to comply with iron-safe clause 
of fire policy. Kelmenson v. British America Assurance Co. (W. Va.) 
(3). Keeping books of account. 
335(3)—Under iron-safe clause in fire policy, books need not be kept scientifically, it being 
sufficient if insured’s records are such that person of ordinary intelligence who is 
accustomed to accounts can ascertain with reasonable certainty amount of loss. 
Provision in iron-safe clause in fire policy requiring inventory provision requiring set 
of books “eo be construed together. Kelmenson v. British America Assurance Com- 
pany. (W. Va.)... 
(4). Keeping books and papers in safe. 
335(4)—Fire policy provision requiring insured to keep inventory and books in fire-proof 
safe is suicinntiy observed if inventory and books are kept in safe usually considered 
and believed by insured in good faith to be fire eee’ Griffin v. Implement Dealers’ 
Mutual Fire Ins. Co. (N. D.) Seah : ; 
335(4)—Iron-safe clause in fire policy does not imply warranty by assured that safe is 
fireproof under all circumstances. Fire policy iron-safe clause providing that safe be 
kept securely “locked’’ required merely that safe door be securely closed so as to pre- 
serve fire proof quality of safe, regardless whether combination lock was set. British 
General Ins. Co., Limited, of London, England v. Boone. (Tex.) 
§ 336. ADDITIONAL INSURANCE. 
(2). Knowledge and consent of insured. 
336(2)—Where insured’s son obtained additional fire insurance without consent or knowledge 
of insured, and where there was no acquiescence therein or ratification thereof by 
insured, insured did not breach provision making additional insurance ground of for- 
feiture. Lawrence et ux. v. Farmers’ Mut. Ins. Co. of Enumclaw, Wash. (Wash.) 
(C) MATTERS RELATING TO PERSON INSURED. 
§ 342. ADDITIONAL INSURANCE. 
342—Provision requiring prompt payment of premiums to avoid lapsing of life policy may 
be waived by insurer. Great Southern Life Ins. Co. v. Brooks. (Okla.) 
(E) NONPAYMENT OF PREMIUMS OR ASSESSMENTS. 
§ 349. DEFAULT AS GROUND OF FORFEITURE IN GENERAL. 
(1). In general. 
349(1)—Where insured died within three months after last premium became due without 
exercising option for paid-up insurance authorized in policy, policy held not forfeited, 


and beneficiary was entitled to full recovery. North Carolina Mutual Life Ins. Co. v. 
Terrell. (Ala.) : oie .s Bee 


349(1)—Life policy is in full Sseee during entire grace oetiel goutiied thereby. Life Ins. 
Co. of Virginia v. Williams. (Ga.) as 1074 
349(1)—Failure to punctually pay insurance premiums in strict compliance ‘with “contract 
results in forfeiture, absent express waiver or waiver arising by reasonable implication. 
Metropolitan Life Ins. Co. v. Smith. (Ga.) ‘ antes 1416 
349(1)—Lapse of group policy for failure to pay premiums did not release insurer from 
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liability for total and permanent disability which had arisen prior to that time. Horn’s 
Administrator v. Prudential Ins. Co. of America. (Ky.) 

349(1)—Insured’s failure to pay annual premium on life policy when due and within grace 
period held to nullify policy, subject to stipulated options. Life policy, after default 
in premium and pending negotiations for reissue of policy in reduced amount, held not 
in force. Alexander v. Pacific Mut. Life Ins. Co. of California. (Md.) 

349(1)—Wife, the irrevocable beneficiary of life policy, must perform all essential conditions 


on her part to keep policy alive. Ruckenstein v. Metropolitan Life Ins. Co. (N. Y.)..1133 


349(1)—Where life policy dated and issued February 10, 1931, provided for quarterly pre- 
miums payable on 7th day of May, August, November, and February, 31 days of 
grace held computable from 7th and not 10th day of such months; hence policy had 
lapsed where insured died on March 11, 1932, without having paid premium due Febru- 
ary 7, 1932. Ford v. Fidelity Mut. Life Ins. Co. (Pa.) ......... 

§ 356. EXTENSION OF TIME FOR PAYMENT. 

§ 358. BY AGENT OR BROKER. 

358—Beneficiary relying on insurer’s agent’s extension of time for payment of premiums 
on life policies must show that extension was within real or apparent scope of agent’s 
authority. Owens v. Washington Fidelity National Ins. Co. _ ae 

§ 359. SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FORFEITURE. 

§ 360. —— IN GENERAL. 

(1). In general. 

360(1)—Partial payment of life insurance premium, absent agreement to contrary, will not 
keep policy in force, unless insurer, when receiving partial payment, does something in 
connection therewith which operates as waiver of full and timely payment. Metropolitan 
Life Ins. Co. v. Smith. (Ga.) .. rate pila? OL hd Wits As ile dha eae oe Raa 

360(1)—Rejected tender of life insurance premium counts as payment thereof. 
v. New York Life Ins. Co. (U. S.) ‘ Pees 

(3). Application of dividends or credits to prevent forfeiture. 

360(3)—Insurer cannot declare forfeiture of policy for nonpayment of premium when it 
has in its hands sufficient funds of insured 
Continental Life Ins. Co. v. Gray. (Ark.)... 

360(3)—Where life insured defaulted in payment of p 
deductible from premium did not waive, nor create estoppel to assert forfeiture, nor 
extend policy pro tanto. Metropolitan Life Ins. Co. v. Smith. (Ga.) ... 

360(3)—-Where accident insurer failed to give insured notice that it considered quarterly 
premium due and unpaid, insured could assume that insurer had deducted or would 
deduct premium from sum due insured for accident, though proof of loss was not 
made until after premium was due. Accident policy held to cover second accident 
totally disabling insured, though insured had failed to pay premium, where insurer was 
then liable for sum greatly in excess of it for first accident, though proof of loss was 
not made until after premium was due. Birlew v. Mutual Ben. Health & Accident 
Ass’n. (Idaho. ) wihure ak ata hed 7 acs 

360(3)—Facts showed that insured suing on accident and health policy was not in default 
for nonpayment of premium note. Ross v. First American Ins. Co. (Nebr.) 

360(3)—Life policy cannot be forfeited for nonpayment of premiums if, when premium 
becomes due, insurer has in its possession dividends presently payable belonging to 
insured and sufficient to discharge premium at its maturity. Insurer had duty to apply 
accrued annuity benefits under life policy due insured to payment of premium note on 
maturity of note so as to avoid forfeiture of policy, though insured gave no instruction 
to such effect. Timmermann et al. v. Bankers’ Reserve Life Co. (Tex.) 


a eee arranging during grace period for quarterly, instead of annual, 
0 


Kincaid 


payments 
premiums on life policies, providing for application of dividends on premiums, was 
bound to apply dividends on premium then due and could not avoid such duty by with- 
holding knowledge of dividends from insured until after such period. Life insurance 
policies, on which premiums were paid through date subsequent to insured's total 
disability after due date of premium, for credit on which balance of dividends, applied 


on_ previous premium, remained, was in force at time of such disability, regardless of 
validity of reinstatement, 


Co. uy. 


(4). Payment by check, draft, or order. ‘ : f 
360(4)—Insurance companies which failed to collect premiums on order directed to insured’s 
employer could not assert defense that policies had lapsed, where orders would have 
been paid on presentation. Pacific Mut. Life Ins. Co. et al. v. Harris. (Ark.) 
360(4)—Premiums on life policy are originally payable in cash, and, in absence of 
different intention, personal check does not operate as payment. Where _ insurer’s 
premium receipt notified insured that*it was void unless third party’s check sent to cover 
premium was paid when presented and insurer promptly notified insured of dishonor of 
check, premium held not paid. Where within grace period for paying life policy 
premium third party’s check is received and accepted by insurer subject to payment, 
and check on timely presentation is dishonored and prompt notice thereof given to 
insured, all within grace period, insurer is not ‘estopped from asserting provision 
requiring prompt payment. Great Southern Life Ins. Co. v. Brooks. (Okla.) 
360(4)—Insurance association, retaining dishonored check in payment of premium assess- 
ment, could not forfeit policy for nonpayment thereof. Texas Mut. Life Ins. Ass’n v. 


1144 


544 


Love. (Tex.) 1167 


§ 361. TO AGENT OR BROKER. i : 
361—Ordinarily, insurance agent cannot accept anything other than money or instrument 
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calling for payment of money for premium on life policy. Agreement whereby insured 
sold bull to life insurer’s soliciting agent who agreed to pay insured’s premium thereafter 
falling due to amount of price of bull held mere private agreement between insured 
and agent not binding on insurer, in absence of ratification or estoppel. Turner v. 
Supreme Lodge K. P. (Okla.) 

$ 362. EXCUSES FOR NONPAYMENT. on 

362—Proof of total and permanent disability from disease held not condition precedent 
to taking effect of group life policy provision waiving premiums on receipt of proof 
of such disability. Home Life Ins. Co. et al. v. Keys. (Ark.) eases ais 

362—Life policy provision respecting total disability insurance held to waive premiums 
only commencing with anniversary of policy next after proof of loss is made. New 
York Life Ins. Co. v. Farrell. (Ark.) Torr 

362—Under life policy waiving premiums upon due proof of permanent and total disability, 
and providing that absent contrary request, upon default in premiums insurance would 
automatically continue as term insurance, policy held operative only as term insurance, 
where proof of disability was not made until almost two years after insured defaulted 
in payment of premiums. Smith v. Travelers’ Ins. Co. (Ga,) e - 

362—Under life policy provision for waiver of premiums on proof of disability, waiver 
became operative on date of disability, not on date proof was furnished. Life Ins. Co. 
of Virginia v. Williams. (Ga.) 

362—Where pamphlet issued with group life policy provided that, if total permanent dis- 
ability occurred after age of 60, insurance would be paid only when death occurred, 
policy became vested when disability occurred after age 60; payment being delayed 
until death of insured. Turley v. John Hancock Mut. Life Ins. Co. et al. (Pa.) 

362—Where life and disability policy conditioned waiver of premiums falling due after 
commencement of total disability on proof of total disability for four months, insurer 
was liable where insured became totally disabled on March 14th, premium due March 
ye 33° not paid, and insured died March 25th. Avery v. New York Life Ins. Co. 

362—Condition in policy waiving payment of premiums on proof to insurer that insured 
has become wholly disabled was not waived because of insured’s insanity and conse- 
quent inability to personally furnish proof of disability. Notice of total disability before 
default in payment of premiums held condition precedent to liability for disabilit 


799 


y 
benefits under life policy. Egan v. New York Life Ins. Co. (U.S.) 1056 


362—“Total and permanent disability” within clause in life policy waiving premiums does 
not mean state of absolute helplessness, but inability to do substantially all material 
acts necessary to prosecution of any occupation for remuneration or profit in substan- 


tially customary and usual manner. Atlantic Life Ins. Co. v. Worley. (Va.) .1178 


362—Disability benefits in life policy held not recoverable in absence of due proof of total 
and permanent disability prior to default in payment of premium. Notice to insurer by 
beneficiary of life policy that insured had beginning of general paresis, for purpose of 
preventing insured changing beneficiary, held not proof of total and permanent disability 
mecessary to suspend the payment of subsequently maturing premiums. 
Equitable Life Assur. Soc. of United States. (Wash) * 

362—Under life policy waiving premiums during disability, held that proof of permanent 
total disability must be supplied prior to lapsing of policy for nonpayment of premiums. 
Generally, insanity or incapacitating sickness of insured, because of which he fails to 
pay premium or assessment when due, will not excuse failure so as to prevent for- 
feiture, termination, or suspension of rights if policy provides therefor. Incapacity of 
insured on account of insanity furnished no excuse for failure to make due proof of 
permanent total disability during time that policy was kept in force by payment of 
premiums. Reynolds v. Travelers’ Ins. Co. (Wash.) 

362—Under life policy provisions waiving payment of premiums during insured’s disability, 
insurer’s receipt of proof of disability before policy lapses is condition precedent to 
waiver of premiums, an failure to furnish such proof is not excused by insured’s insan- 
ity. Da Corte v. New York Life Ins. Co. (W. Va.) wo 

362—Under life policy provisions waiving payment of premiums during insured’s disability, 
insurer’s receipt of proof of disability before policy lapses is condition precedent to 
waiver of premiums, and failure to furnish such proof is not excused by insured’s 
insanity. Iannarelli et al. v. Kansas City Life Ins. Co. (W. Va.) 

§ 363. RIGHTS OF INSURED AFTER DEFAULT. 

$ 364. IN GENERAL. i - 

364—Loan value on life policy containing table showing that policy had loan value after 
payment of seven annual premiums held available after payment of seventh premium 
and before payment of eighth premium. Loan value, sufficient to meet quarterly 
premium, must be so applied by insurer, to prevent forfeiture of life policy for non- 
payment of annual premium, though insured had not elected to make quarterly pay- 
ments. Continental Life Ins. Co. v. Gray. (Ark.) 

§ 365. —— REINSTATEMENT. 

(1). In general. , 

365(1)—Insurer was not liable on lapsed life policy under laws of Tennessee, where insured 
died before application for reinstatement was approved by insurer, as required by 
policy, though money and note required to reinstate had been paid to agents, without 
express or implied authority to bind insurer. Interstate Life & Accident Co. v. Pannell. 
(Miss.) PA cnarehe aoe re 

365(1)—Reinstatement of life policy reinstated all its terms including incontestability 
clause; hence policy was not contestable for fraud in procurement of original policy 
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after expiration of period specified in incontestability clause. Contract reinstating life 
policy, lapsed for nonpayment of premiums, is separate and distinct contract from 
original policy contract. Insurer held entitled to cancel fraudulently procured contract 
reinstating life policy, notwithstanding original policy contained clause making it incon- 
testable after one year, and notwithstanding suit to cancel contract to reinstatement 
was not brought within one year from date of original policy. Acacia Mutual Life 
Ins. Ass’n v. Kaul. (N. J.) 
365(1)—Beneficiary could avoid life policy provision limiting reinstatement only by show- 
ing that officers of company waived provision with full knowledge of insured’s poor 
health. Western & Southern Life Ins. Co. v. Bennett. (Ohio.) 
365(1)—Imsurer held liable on life policy, where original policy lapsed for nonpayment 
of premium, but application for reinstatement had been made. Gilreath & Security 
Life & Trust Co. (S. C.) 
365(1)—Statute providing that no statements not made in writing and attached to policy 
shall be used to avoid policy held not applicable to statements made by insured to 
obtain reinstatement of policies after lapse thereof. Duncan et al. v. Penn Mut. Life 
Ins. Co. (Tenn.) 
365(1)—Insured’s wife, named beneficiary in life insurance policies, reinstatement of which 
insurer rescinded, was bound by insured’s cashing of insurer’s check for premiums 
paid on reinstatement with interest. Insured accepting and cashing insurer’s check 
for premiums paid on reinstatement of life insurance policies agreed to rescission of 
reinstatement, as declared in letter offering check, but such rescission did not rescind 
policies. Kincaid v. New York Life Ins. Co. (U. S.) 
(2). Condition of reinstatement. 
365(2)—Under life policy which was incontestable after one year except for nonpayment of 
premiums, insurer held required to ascertain whether insured’s statements in application 
for reinstatement were true within one year after reinstatement of policy following its 
lapse, and to take action if statements were untrue. Franklin Life Ins. Co. v. 
iss. 
365(2)—Insured in making statement, in procuring reinstatement of lapsed life policy, that 
he was then in good health did not warrant absolute truth of statement, but only its 
truth to extent of his knowledge. Acacia Mutual Life Ass’n v. Kaul. 
365(2)—Where life ploicy had lapsed for nonpayment of premiums, insured in paying back 
premiums to procure reinstatement of policy was not required, in absence of request 
from insurer, to produce evidence of insurability. Gross v. Home Life Ins. Co. " 
America. (Pa.) 
§ 366. ELECTION BETWEEN RIGHTS. 
366—Provision in life policy providing that insured may receive “paid-up insurance” after 
policy lapsed did not become operative eutematienlly upon expiration of grace period 
for payment of premium, where insured had three months within which to avail him- 
self of one of three options, of which “paid-up insurance” was one. Provision under 
option for “paid-up insurance” after lapsing of life policy that, if no other option 
is selected, policy will be continued in force thereunder, held to mean_ selection 
within three months of lapsing, where policy gave insured three months within which 
to exercise option. North Carolina Mutual Life Ins. Co. v. Terrell. (Ala.)......... 
366—Without insured’s authorization, insurer had no right to use surrender value of life 
policy to pay overdue premium to prevent lapse of policy. Silverman et al. v. New 
York Life Ins. Co. (U. S. 
366—Insured’s agreement to surrender life insurance policy sued on for cash payment ‘of 
reserve value held not offer by insured, lapsing because of failure to make such pay- 
ment within reasonable time or before insured’s death. Rights of parties to life insur- 
—_ policy a oe when insured exercises option thereby. Pacific States Life Ins. Co. 
v. Bryce. 
§ 367. —— INSURANCE FOR LIMITED TERM OR AMOUNT. 
(1). In general. 
367(1)—Dividend not applied as premium, under extension agreement held part of policy 
reserve which carried policy beyond insured’s death. Where loan application provided 
for application of dividends in reduction of loan, but loan was not consummated, 
dividends held applicable to purchase of extended insurance. Mickelson et ai. v. 
Equitable Life Assurance Society of United States. (Minn.).................. 
367(1)—Beneficiary held not compelled to elect as between statute and. policy provision 
for computing extended life insurance after default in payment of premiums, but 
statute and policy together made up contract of insurance. Gooch v. Metropolitan 
Life Ins. Co. (Mo.) 
367(1)—Provisions for double indemnity in case of accidental death held one of amounts 
insured on face of policy within statute, and recoverable, notwithstanding subsequent 
provisions that, if policy was automatically extended, special benefits of double indemnity 
should not apply. Cunningham v. Great Southern Life Ins. Co. 
(2). Amount available to purchase extended insurance. 
367(2)—Life policy provision that any indebtedness of insured to insurer should reduce 
amount continued as extended term insurance in such proportion as — bears 
to cash value held invalid. Gooch v. Metropolitan Life Ins. Co. 
§ 368. PAID-UP POLICY OR VALUE. 
(1). In general, 
368(1)—Life policy provision that, if insured did not, within 3 months after default in 
payment of premium, exercise option to receive cash surrender value, or poe up insur- 
ance for reduced amount, or full insurance for reduced period, policy should be con- 
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tinued for reduced amount of paid-up insurance, held self-executing. Metropolitan Life 


Se Se: OD iis ois ace sin-w's 1s Se emia le sages Reece baseman ee sage ees 1416 


369. SURRENDER VALUE. 

369—Under industrial life policy which limited right to demand cash surrender value to 60 
days from date of default in payment of any premium when due, and which barred 
forfeiture for nonpayment of premiums until four premiums were in arrears, ‘‘date of 
default” from which 60-day period began to run was date when first unpaid premium 
fell due and not date when fourth unpaid premium fell due. Cochran v. National Life 
& Accident Ins. Co. (Tenn.) see e ee veeees 

369—Where life policy lapsed for nonpayment of premium and was not reinstated, insurer 
paying surrender value held released from further liability. Silverman et al. v. New 
OG GRR MER Os RR eo Bias we iar encore a es aha le : 

369—Insured, remaining silent after surrendering life insurance policy for cash payment of 
reserve value, acquiesced in insured’s delay in payment thereof, so as to preclude 
rescission of surrender contract on such ground. Beneficiary, of life insurance policy, 
surrendered by insured for cash payment of reserve value, could not rescind surrender 
contract after insured’s death because of delay in making payment. Avery v. New York 
Life Ins. Co. (U. S.) 

§ 370. ACTIONS. 

370—Evidence that insured obtained reinstatement of life policy by misrepresentation in 
application therefor concealing that insured received medical treatments required can- 
cellation of reinstatement. New York Life Ins. Co. v. Hollis et al. (Ga.)....... 

370—Evidence sustained special finding that insured was in good health when payment was 
made to reinstate life policy. Evidence sustained special finding that insurer waived pro- 
visions of life policy relating to reinstatement. Moss v. Spot Cash Ins. Co. (Kan.)... 

370—Waiver of condition of reinstatement of life policy cannot be proved solely by 
insurer’s acts done after insured’s death. Evidence that retention for unreasonable 
length of time of premiums paid to reinstate life policy, by insurer, from whom 
insured’s illness was concealed, was waiver of provision requiring evidence of insured’s 
sound health as condition to reinstatement held insufficient for jury. State ex rel. 
Metropolitan Life Ins. Co. v. Shain et al. (Mo.) 

370—Evidence, including fact that insurer retained premium on life policy, which had lapsed 
for nonpayment of premium, for 20 days before insured’s death, held to make jury issue 
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whether policy had been reinstated. Gross v. Home Life Ins. Co. of America. (Pa.)..1149 


370—Evidence held to establish fraud and misrepresentation in procurement and reinstate- 
ment of life policies, particularly in respect to representation as to use of intoxicating 
liquor. Duncan et al. v. Penn Mut. Life Ins. Co. et al. (Tenn.) 


XI. Estoppel, Waiver or Agreements Affecting Right to Avoid er 
Forfeit Policy. 


§ 371. APPLICATION OF DOCTRINES OF ESTOPPEL AND WAIVER. 
371—Any condition inserted in policy for insurer’s benefit may be waived by one having 


authority, and consideration is not essential to such waiver. New York Life Ins. 
Co. v. McJunkin. (Ala.) 


371—To justify court in declaring forfeiture of life policy waived by insurer, it should 


reasonably appear that such was insurer’s intention expressed or implied. Crease v. 
Liberty Industrial Life Ins. Co. (La.) , : 


371—Estoppel cannot be invoked to impair force and effect of prohibitory law, such as act 
rs coinsurance clauses in fire policies. Gebelin v. Detroit Fire & Marine Ins. 
0. a. 

371—Waiver of grounds for forfeiture of fire policy need not be based on estoppel nor 

new agreement supported by consideration. Home Ins. Co. of New York v. Shepherd 

ee a. (Den. .;.: 

371—Where_ insurer with full knowledge elects not to take advantage of forfeiture he 
waives it, though insured was not misled to his prejudice, and such waiver may be 
express or implied, before or after forfeiture. Insurer waiving forfeiture must treat 
contract as though no forfeiture had occurred. Pellon et al. v. Connecticut General 
Life Ins. Co. (Vt.) eet 

S. 372; WHAT CONDITIONS MAY BE WAIVED. 

372—Any condition inserted in policy for insurer’s benefit may be waived by one having 
authority, and consideration is not essential to such waiver. New York Life Ins. Co. 
v. McJunkin. EAR sos ss ae CR ae ee ae ees a 2 ; 

372—Loss not within coverage of fire policy contracts cannot be brought within coverage 
by invoking principle of waiver or estoppel. As respects waiver assured’s execution 
of mortgage on insured automobile, still in force at time of destruction 
of car, held not to remove property from coverage of policy prohibiting mortgage 
not set forth therein. Home Ins. Co. of New York v. Campbell Motor Co. (Ala.) 

372—Provision of 5-year crop hail policy operating to work forfeiture in mutual _insurer’s 
+ may be waived by it. Green v. Minnesota Farmers’ Mutual Ins. Co. et al. 
(Minn.) 


372—Ljife insurer may waive compliance with policy provision inserted for its benefit. Riley 
v. Wirth. (Pa.) Joa eaik ; fabs ; Ditacsite BOG eae ae 

372—Provision for forfeiture is inserted in policy for benefit of, and may be waived by, 
insurer. Provision for forfeiture is binding to extent that insured cannot ignore it, nor 
can courts grant relief against it, but insuer may waive it, or by its conduct lose right 
to enforce it. Reynolds v. Travelers’ Ins. Co. (Wash.) 
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POWERS OF OFFICERS OR AGENTS RESPECTING WAIVER. 
— IN GENERAL. 
(1). In general. 
375(1)—Imsurance agent cannot bind principal by waiver of policy terms after forfeiture. 
elley v. Carolina Life Ins. Co. (Ga.) 
375(1)—Insured cannot claim waiver of forfeiture of life policy for nonpayment of pre- 
miums by proof of agreement with insurance agent without evidence of agent’s author- 
ity to make agreement or its ratification by insurer, acceptance of check for overdue 
premium and check for subsequent premium within period of grace by insurance agent 
with limited authority to deliver policies and receive premiums, who neither cashed nor 
turned checks over to insurer, held not to estop insurer from claiming forfeiture for 
gonpayment of overdue premium within period of grace. Geha v. Baltimore Life Ins. 
‘0. ‘ 
(2). Nature of agency. 
375(2)—Agent who issued fire policy could bind insurer by estoppel. Insurance Congeny of 
North America v. Williams. (Ariz.) 
375(2)—Under Arkansas law, local collection agent. has no authority ‘to waive forfeiture 
provision of life policy for nonpayment of premiums on time. Under prvisions of life 
policies that nonpayment of premiums for four weeks would lapse policy unless 
reinstated by insurer, policies held suspended during term of default though local 
collecting agent allegedly promised to keep policies in force. Owens v. Washington 
Fidelity Nat. Ins. Co. (Mo.) 
375(2)—Soliciting and collecting agent, who has subsisting interest in premiums to be paid 
on crop hail policy over its entire 5-year term, sent by mutual insurer, to collect 
delinquent premiums, could waive forfeiture provision. Green v. Minnesota Farmers’ 
Mutual Ins. Co. (Minn.). 
375(2)—Life insurer’s agent authorized | soliciting insurance, delivering policies, and collect- 
ing premiums, may, by his acts and representations in receiving application, estop 
insurer from denying liability on policy. Equitable Life Assur. Soc. of the United 
States v. Case. (Okla.) 
$ 376. ERFECT OF PROVISIONS OF POLICY. 
(1). In general. 
376(1)—Local agents authorized to make insurance contracts, countersign, issue, and deliver 
policies and receive premiums, may waive stipulations in policy, notwithstanding printed 
stipulations to contrary. Hiller vy. Connecticut Fire Ins. Co. (Mo.) 
(3). Knowledge or notice of limitation. 
376(3)—Warnings appearing on policies held immaterial on question of estoppel of 
insurer to assert insured’s unsound health, where insured was foreigner unable to read 
English. Salamida v. John Hancock Mut. Life Ins. Co. of Boston, Mass. (N. Y.) 
§ 377. KNOWLEDGE OR NOTICE OF FACTS IN GENERAL. 
(1). Necessity of knowledge of breach. 
377(1)—Insurer’s acceptance of premiums without knowledge of change in ownership does 
not continue fire policy, voidable for change in ownership without insurer’s consent, in 
force for benefit of new owner. Ward et al. vy. Continental Ins. Corp. et al. (Okla.) 


(2). What constitutes knowledge or notice in general. 

377(2)—Life insurer did not waive insured’s false answer that he had not been denied 
insurance, because medical impairment card in insurer’s possession allegedly contained 
information relative to denial where over six years’ difference in birthdays appeared 
between insured’s application and information on card, and insurer checked only 
similarities involving two years’ difference in birthdays. Greber v. Equitable Life 
Assur. Soc. of United States. (Ariz.) 

377(2)—Insurer’s knowledge of falsity of some of insured’s statements respecting prior 
health did not raise estoppel preventing insurer from setting up fraud in other repre- 
sentations as to health by way of defense to action on policy, though such knowledge 
may have been sufficient to raise suspicion a to truth of other representations relied 
on. Maggini v. West Coast Life Ins. Co. (Cal.) 

377(2)—Record of bill of sale conveying insured property to secure debt will not prevent 
“‘nsurer from availing itself of fire policy provision requiring sole and unconditional 
ownership; actual notice to insurer on necessary. People’s Credit Clothing Co. v. 
Old Colony Ins. Co. of Boston. (Ga.) 

377(2)—Insurer is charged with notice of all facts disclosed by application for policy. 
Coles Tit: AOE Bere BH GRO. Cs i ck kc Sacceccdiacssssas 

377(2)—Insurance company cannot escape imputation of knowledge concerning insured’s 
health by showing clerk was negligent in not communicating information, where card 
containing information was kept by insurer in its files, since this itself was notice 
to company. Pellon et al. v. Connecticut General Life Ins. Co. (Vt.) 

(3). Facts putting insurer on inquiry. 

377(3)—Insurer could not resist payment on life policy because insured misrepresented 
condition of his health where soliciting agent and superintendent both knew insured had 
been treated at a hospital but failed to examine its records, which would have disclosed 
insured’s ailments. Hulbert v. National Life & Accident Ins. Co., Inc. (La.) 

377(3)—Agent of insurer, when informed by insured of insured’s ill health, was bound to 
make reasonable inquiry before issuing policy. Salamida v. John Hancock Mut. Life 
Ins. Co. of Boston, Mass. (N. Y.) 

377(3)—Application reciting that insured carried other mutual insurance with named com- 
pany put insurer on inquiry as to character of such insurance, as respects waiver of 
provision against other insurance. Coleman Mut. Aid Ass’n v. Clark. (Tex.) 
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377(3)—Where insurer kad notice respecting health of insured, insurer was chargeable 
with all such facts as reasonable diligence in prosecuting inquiry in proper direction 
would have brought to its knowledge. Pellon et al. v. Connecticut General Life Ins, = 
Woe, OD) scx a aisty ica 5 <i aca lain Win aaron SiS eee wa alc megay aN Samer CePA ania Ae SO) Sraieser Dm 7 


In general. ee 
378(1)—Insurance agent’s knowledge of state of title evidences waiver or estoppel against 
setting up forfeiture of fire policy for want of sole and unconditional ownership or 
fee-simple title. Gunn v. Palatine Ins. Co., Ltd., of London, England, et al. (Ala.) 108 
378(1)—Insurer’s agent, having entered contract for fire policy and received premium, 
knowing situation as to ownership of goods, such knowledge precluded insurer from 
defending on ground insured was not sole owner, unless there was fraud or collusion. 
Dockeed cs al. 6 Cee ra a ER ik ok ccs case hn eee apes bodes eile 411 
378(1)—Insurer was charged with notice of facts known by its authorized agent who 
inspected changed location of household goods covered by fire policy which provided that 
insurer was not liable if property was removed to another location without its written 
permission. Bemisdarfer v. Farm Property Mut. Ins. Ass’n of Iowa. (Ia.) .......... 1508 
378(1)—Information given agents taking application for accident and health policy concern- 
ing trouble with applicant’s leg was imputed to insurer where there was no collusion 
between applicant and agent. Ross v. First American Ins. Co. (Nebr.) 3 ‘ 173 
378(1)—Where fire insurer’s local agent, before effective date of renewal policy, knew of 
change of ownership taking place when insured exchanged the property covered for 
other property, fact that agent held mortgage on the other property held not to 
prevent agent’s knowledge from being imputed to insurer. Mahler v. Milwakuee 
Rennes OM: a OE aay a Me sa eae aes Grace eines Vee oa da bonne oa ew ees eh ca hae a 1263 
378(1)—Knowledge of insurers’ agent that icehouse to be insured stood on leased ground 
held knowledge of insurers, as regards right to reformation for mutual mistake. Mancini 
et al. vy. Yorksiure. Ins. Co, Limited, of York, Mngland. 2. 1.) 2.0.06 ccs cesccccs 
378(1)—Knowledge possessed by insurer’s agent of insured’s true condition at time of 
application for industrial life policy is imputable to insurer. Scott v. National Life 
== IR OU "go es Ss ecg i ee he etal aie woe Son thire mie wine Beare 595 
378(1)—Any knowledge of foreclosure of mechanic’s lien acquired by adjuster in adjustment 
of fire loss would be imputed to insurer. Home Ins. Co. of New York v. Shepherd 
PE eS) Mant ca LOls aaa rcrincle aie a ena erase Moni ta tt na Gre sale gr svarsiene eid aitreda ona Te 
378(1)—Where insurer intentionally elects to take advantage of known existing default in 
payment of premiums, law, to avert forfeiture of policy, will hold insurer irrevocably 
bound as by election to treat contract of insurance as if no cause of forfeiture had 
occurred. National Moat. Acc. Ins. Co. v.. Hitcks. (TGe,). ooo ined ce ckecaccacecsawe 1329 
378(1)—Where, after deal for exchange of real estate was closed, but before house was 
delivered to plaintiff pursuant thereto, such property was destroyed by fire, plaintiff 
could recover insurance under policy issued to former owner, where insurer’s recording 
— advised of negotiations. Home Ins. Co. of New York v. Roberts et al. 
ex. ik aCe ik pes acl on pl ay ip Basa ec ag a ee ea cea: Noe iarrod tintin seat nie cia iat e anal tane se aa kOe 
378(1)—Insurer’s knowledge of incomplete watchman service did not estop it to set up 
breach of condition as to such service in defense to action on sprinkler leakage policy, 
where insured entirely discontinued service without insurer’s knowledge. Coleman 
Furniture Corporation v. Home Ins. Co. (U Bs ase wie aaa Gla onan Ma ere tlc Aan eh anita 643 
378(1)—Insurer was not relieved from liability under burglary policy because of false 
warranty that insured had not been burglarized within five years prior to date of 
application, where insurer had knowledge of prior burglary, such false warranty not 
increasing risk. Insurer held charged with knowledge of agent in receiving application 
for burglary policy that insured’s premises were burglarized within five years prior to 
date of application, though warranty stated that no burglary occurred within five years. 
McKinnon v. Massachusetts Bonding & Ins. Co. (Wis.) 
(2). Who is agent of insurer? . 
378(2)—Facts held to show that insurance broker who was not authorized agent of insurer, 
but who secured burglary policy for insured and received premiums therefor, was agent 
of insurer, as respects notice. McKinnon v. Massachusetts Bonding & Ins. Co. 
ROVUE YD: cic cee eda nance sense Game wa mener khan seniew ane ne Ween ce saNer steer sw uoees 1036 
(3). Nature of agency and authority of agent. 
378(3)—In action on life policy defended on ground of false answers by applicant, respecting 
health, court, properly instructed that company physician’s knowledge of applicant’s 
health would be knowledge of company. New York Life Ins. Co. v. Parker. (Ark.) 545 
378(3)—Insured’s obtainance of additional fire insurance without having mutual insurer’s 
consent indorsed on existing policies avoided policies, notwithstanding insured informed 
insurer’s soliciting agent, who was also insurer’s treasurer, director, and member of its 
executive committee that insured intended to procure additional insurance. Jackson v. 


Mie “Means, were ROG. CSE A I oes ci scscavcecee tan seus aaeoees des 906 
378(3)—Knowledge of persons employed by insurer’s general agent to help procure group 
health and accident insurance concerning health of member of group when policy was 
issued held imputable to insurer. Dees v. National Casualty Co. (Tenn.) .......... 1323 
378(3)—Knowledge of insurers’ general agents is imputable to their principals. Cooley v. 
Senet hee ee. RE RE, CS aia na ho esis x danse nde kg ce dacta cate 430 


378(3)—That applicant informed life insurance agent of former abnormally high blood 
pressure was immaterial, where agent withheld such information from insurer and 
application provided that written answers were true and sole basis of contract and that 
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agent was without power to waive contract provisions. Atlantic Life Ins. Co. 
Hoefer. (U. S. 
378(3)—If person taking oral application for automobile liability insurance was insurer’s 
agent, such person’s knowledge of accident between date of application and issuance 
of policy bound insurer; otherwise not. Where person taking oral automobile liability 
insurance application sent “Report” to insurance company pursuant to custom, and 
another company, under arrangement with first company, issued policy, person taking 
application held not agent of either company, but mere broker, nor was first company 
agent of second company; hence broker’s knowledge as to accident before issuance of 
policy did not bind insurer. Under record, insurance broker receiving oral application 
for automobile liability policy held not ostensible agent of insurer; hence insurer was 
not estopped to attack validity of contract on ground of concealment of accident 
preceding issuance of policy. Insurance broker could not bind automobile liability 
insurer by his knowledge of accident. broker being agent of insured. Strangio et al. 
v. Consolidated Indemnity & Ins. Co. (U. S 
§ 379. INSERTION OF FALSE ANSWER 
UNDER HIS DIRECTION. 
(1). In general. 
379(1)—Insured has done his duty when he imparts to insurer’s agent requisite truthful 
information to enable agent to write answers correctly in application, and agent’s failure 
to do so, whether result of mistake or fraud, cannot prejudice insured. Washington 
National Ins. Co. v. Martin. (Ark.) 
379(1)—Fire policy cannot be avoided for misrepresentation of facts material to risk, such 
as size and value of buildings, where due to fault of insurer’s agent and not to fraud 
or bad faith of insured. Malm v. State Farmers’ Ins. Co. of Omaha, Nebr. (Nebr.) 
379(1)—Where insured makes truthful answers to questions in application, but answers, 
owing to fraud, mistake or negligence of agent filling out application, are incorrectly 
transcribed, company is estopped to assert their falsity. Rule that insurer cannot assert 
falsity of insured’s truthful answers incorrectly transcribed is applied liberally with 
— to illiterate applicant. Pellon et al. v. Connecticut General Life Ins. Co. 
t. 
379(1)—Where fire insurer’s agent, to whom facts regarding risk are correctly stated, makes 
erroneous insertion in application, insurer is chargeable with agent’s mistake, regard- 
less of whether application is attached to policy. Bays v. Farmers’ Mutual Fire Ass’ 
of West Virginia. (W. Va.) . 
(4). Life and accident insurance. 
379(4)—Where false answers to questions in application for accident policy were made by 
insurer’s agent without insured’s knowledge or consent, and insured did not sign appli- 
cation, insurer was estopped from setting up such false answers in avoidance of policy, 
where accident occurred eight days after delivery of policy. Washington National Ins. 
Co. v. Martin. (Ark.) 
379(4)—Under New York law, insured had duty to read or have read to him terms of 
life policy, including statements in copy of application, and to have answers corrected 
if they were incorrect. Where insured accepted life policy with application annexed 
containing untrue answers to questions, and held it for 9 months until death, beneficiary 
could not disavow representations in application, though proof did not show that insured 
signed application. New York Life Ins. Co. v. Rigas. (Conn.) . sae 
379(4)—Applicant for sick benefit policy was not responsible for errors or false answers in 
application filled out by soliciting agent vested with apparent authority to accept and 
submit application to insurer, in absence of fraud or knowledge as to limitations on 
—* authority at time of application. Sun Indemnity Co. of New York v. Hulcer. 
(Ky. : 
379(4)—Insurer whose agent wrote application for life policy with knowledge of insured’s 
ill health, and thereafter received premiums, held estopped to avoid policy on ground 
of insured’s unsound health of time of issuance thereof. Salamida v. John Hancock 
Mut. Life Ins. Co. of Boston, Mass. (N. Y.) 
(5). Good faith of insured. 
379(5)—Where insured knowingly permits application for industrial life policy containing 
material misrepresentations to be presented by subordinate agents to insurer’s officers 
under circumstances which insured knows negative probability that facts will be 
revealed, there can be no recovery on policy. Scott v. National Life. & Accident Ins. 
Co. (Tenn.) sees 
379(S)—As prerequisite to application of estoppel prohibiting insurer from asserting falsity 
of truthful answers incorrectly transcribed, there must be perfect good faith of applicant. 
Pellon et al. v. Connecticut General Life Ins. Co. (Vt.) 
(6). Effect of limitations on powers of agent. 
379(6)—Statement in sick benefit policy that notice to or knowledge of agent would not 
preclude assertion by insurer or any defense was ineffectual to render insured respon- 
sible for false answers or errors in application, filled out by agent, where applicant at 
time had no knowledge of such limitation. Sun Indemnity Co. of New York v. Hulcer. 


7). Agency for insurer or insured. 2% : é 
$79(7)—One >. tia " euseents and authorizedly receiving premium for fire ploicy to be 
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issued, although not authorized to issue policy, is insurer’s “agent.” Malm v. State ’ 


Farmers’ Ins. Co. of Omaha, Nebr. (Nebr.) 
$ 380. FRAUDULENT OR COLLUSIVE ACTS OF AGENT... ; s 
380—Insurance agent representing conflicting interest cannot waive contract stipulations 
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for protection of insurer, thus favoring one client at expense of another. Gunn vy. 
Palatine Ins. Co., Ltd., of London, England. (Ala.) .. ... 

§ 381. FORM AND REQUISITES OF EXPRESS WAIVER. 

$ 383. ORAL WAIVER. 

383—-Insurance agent can waive conditions subsequent only in writing, where policy requires 
written waiver. Insurance agent could not orally waive clause voiding policy if fore- 
closure proceedings were commenced against insured property, where foreclosure pro- 
ceedings were commenced after issuance of policy requiring written waiver. Insurance 
Company of North America y. Williams. (Ariz.) ............. 3 evare 

383—Where fire policy provided against waiver of conditions unless written upon or 
attached to policy, agent’s oral agreement to waive condition against change in pos- 
session of property insured held not to estop insurer from asserting violation of con- 
dition, where policy was in insured’s possession and was not made accessible to agent, 
notwithstanding local custom of mailing such waivers to insured, to be held with policy. 
Aronoff et al. v. United States Fire Ins. Co. of New York. (Ga.) 

$ 386. ——- WAIVER OF PROVISIONS OF POLICY AS TO MODE OF WAIVER. 

386—Knowledge of soliciting agent or examining physician that insured had had disease 
waived -life policy provision requiring insured to recite disease in waiver signed by 
insurer’s secretary, notwithstanding policy provision that agent could not waive for- 
feiture. Metropolitan Life Ins. Co. v. Hale. (Ga.)...... 6 eit ats <s f 

386—Provisions of life policies restricting authority of agents to waive grounds of 
avoidance of liability and requiring waiver to be indorsed on policies by executive 
officer, being inserted for insurer’s benefit may be waived by insurer. Owens v. 
Washington Fidelity National Ins. Co. (Mo.) 
386—Stipulation in automobile fire policy forbidding waiver or modification of terms thereof 
by parol may be waived. Ley v. Home Ins. Co. of New York. D 
§ 388. IMPLIED WAIVER IN GENERAL. 
(1). In _ general. i : hey 5d 
388(1)—Fact that insured husband, before lapse of life po, ae with insurer for 
new policy in reduced amount did not extend time of premium payment until attempted 
change was brought to actual notice of irrevocable beneficiary. Ruckenstein v. Metropolitan 
Life Ins. Co. (N . ; 

388(1)—Election of insurer to waive nonpayment of premiums may be express 
implied, and any competent evidence, direct or circumstantial, may be shown which tends 
to prove or disprove such facts. National Mut. Acc. Ins. Co. v. Hicks. (Tex.) : 

388(1)—Fact that underwriter’s association’s inspector allowed insured to maintain incom- 
plete watchman service, not complying with condition in sprinkler leakage policy, 
did not preclude insurer from denying liability, where insured entirely discontinued 
such service without insurer’s knowledge. Coleman Furniture Corporation v. Home Ins. 
Ss. (G:. 3) snes i . : : 

388(1)—Insurer whose agent had not said or done anything to induce belief on part of 
beneficiary that premiums did not have to be paid held not to have waived requirement 
of due proof of total disability prior to default in payment of premiums. Bloss v. 
Equitable Life Assur. Soc. of United States. (Wash.) 
G Acts and conduct of insurer or agents in general. 

388(3)—Where life insured defaulted in payment of premium, notice of accrued dividend 
deductible from premium did not waive, nor create estoppel to assert, forfeiture, nor 
extend policy pro tanto. Metropolitan Life Ins. Co. v. Smith. (Ga.) 

388(3)—Insurer’s course of conduct, leading insured to believe forfeiture of life policy 
would not be incurred to estop insurer from enforcing forfeiture, must depend, not on 
solitary insurance, but on series of instances amounting to custom. Crease v. Liberty 
Industrial Life Ins. Co. (La.) 

388(3)—In action on fire policy which provided that insurer was not liable if household 
goods were removed to another location without its written permission, insurer which 
negligently failed to forward such permission to insured before fire destroyed goods 
held estopped to set up defense that insured lacked such permission. Bemisdarfer v. 
Farm Property Mut. Ins. Ass’n of Iowa. (Ta.) 

388(3)—Mutual insurer, leading its member to believe that his policy is in force 
in occurrence of loss, assert contrary position. Green v. Minnesota Farmers’ 

Ins. Co. et al. (Minn.) .... eho ae 

388(3)—Insurer by its conduct may waive defense under policy otherwise available. 
land v. Missouri State Life Ins. Co. (Mo.) .......... 

-388(3)—When insurer has knowledge of facts constituting forfeiture of policy, any unequi- 
vocal act after forfeiture becomes absolute, recognizing continuance of policy or inconsis- 
tent with forfeiture, constitutes waiver thereof. Insurer, which, with notice of facts 
which will relieve it of liability for loss already sustained, requires or induces insured 
to incur expense or trouble, is estopped from insisting on pre-existing cause of 
forfeiture. Propeck v. Farmers’ Mut. Ins. Ass’n of Grayson County. (Tex.) : 

388(3)—Any recognition of validity of fire policy and liability for loss thereunder by 
insurer after knowledge by local agent or adjuster of proceedings to foreclose mechanic’s 
lien waived right to forfeit policy because of such proceedings. Home Ins. Co. of 
New York v. Shepherd et al. (Tex.)....... bea baka «hin oS sarc e ce elias ; 

388(3)—Insurer’s letters to insured dated after accident policy was alleged to have lapsed 
concerning insured’s claimed payment of quarterly premium to insurer’s agent, indi- 
cated intention to treat policy as binding thereby waiving forfeiture thereof. Alamo 
Health & Accident Ins. Co. v. Cardwell. (Tex.) 


388(3)—Reply letter of insurer’s general agent to inquiry regarding premium status of 
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life policy, advising only respecting future premiums due if policy remained in force 
and attaching premium notices held not waiver of defaults in premium payments where 
letter and notices resulted from mistake and premiums had remained unpaid for over 
year. Ross v. New York Life Ins. Co. (U. 

388(3)—Insurance company having knowlewge o 
into negotiations or transactions by which it recognizes or treats policy as still in force, 
or by its acts, declarations, and dealings leads insured to regard himself as being 
protected or induces him to incur trouble or expense, is estopped from relying on 
defense of forfeiture. Conduct of insurer in leading beneficiary to believe insurance 
was still in force held to estop it from relying on defense of forfeiture for nonpayment 
of premiums. Reynolds v. Travelers’ Ins. Co. (Wash.) 

(4). Custom and course of dealing as to payment of premiums. 

388(4)—Rule that insurer’s custom of accepting overdue premiums constitutes waiver of 
forfeiture provisions is not applicable, where insurer after accepting overdue premiums, 
requires policy to be surrendered for reinstatement. Insurer accepting premiums overdue 
for more than grace period did not waive forfeiture of life policy, where it accepted 
only one overdue premium subsequent to reinstatement of policy lapsed for previous 
overdue premiums, and payment was accepted conditioned on sound health of insured, 
who at such time was in dying condition. Crease v. Liberty Industrial Life Ins. Co. 

a 


premium after first day of month did not waive right to defend action on policy on 
ground that monthly payment was not made before insured’s death occurred. Under 
month-to-month life and accident policy, insured’s repeated acceptance of belated pay- 
ments amounted merely to reinstatement of policy for remainder of month for which 


premium was paid, to cover casualties occurring thereafter during such period. National 
Life & Accident Ins. Co. v. Casillas. (Tex.) 
5 


Guaranty and indemnity insurance. 

388(5)—Attorney for insured could, without express authorization, enter into binding agree- 
ment with liability insurer that, by helping defend suit against insured, insurer would 
not waive right to assert insured’s lack of cooperation to avoid liability. Blackwood 
v. Maryland Casualty Co. (Ala.) 

388(5)—-Nonwaiver agreement under which automobile liability insurer defended action 
against insured, but denied accident was covered by policy, could not be held void as 
to insistence of plaintiff who sued insured. In action by one who had recovered 
for injuries in automobile accident, to reach and apply interest of defendant in insurance 
policy, admission of nonwaiver agreement under which insurer defended original action 
held not error. Insurer under automobile liability policy by defending action against 
insured under nonwaiver agreement under which it denied accident was covered by 


oe a. not estopped to deny its liability. Liddell v. Standard Acc. Ins. Co. et al. 
(Mass. 


388(5)—In injured party’s action against motorist’s liability insurer after judgment and 
unsatisfied execution against motorist, insurer’s investigation and defense of injured 
person’s case against motorist held waiver of defenses under policy and est 


opped insurer 

from setting them up. Jusiak et al. v. Commercial Casualty Ins. Co. (N. J.) 
388(5)—That insurer defended automobile driver carrying person contrary to assured’s 
instructions did not estop insurer in action by injured person from claiming policy did 
a cost injuries to such person. Rhodes v. Ocean Accident & Guarantee Corporation. 


388(5)—-Where automobile policy obligated insurer to defend owner and insurer had under- 
taken to do so, insurer could not reuire owner to execute, without consideration or 
fully understanding instrument, consent to reservation of all rights by insurer. Auto- 
mobile insurer which agreed to defend owner could not demand agreement that defense 
would be without prejudice to insurer’s rights. Agreement that automobile insurer’s 
defense of personal injury action should be without prejudice to insurer could be 
repudiated by owner who executed it without consideration and without being informed 
of its legal effect. Automobile Underwriters Ins. Co. v. Long. (Tex.) . 

388(5)—Where liability insurance company, with knowledge of facts and no effective 
reservation of its rights under policy, defends action against insured, insurer is 
estopped to deny its liability on ground risk was not covered. Automobile liability 
insurer, by proceeding to defend action against insured with knowledge of its claimed 
nonliability under policy, and of absence of insured’s assent to proposed reservation 
of its rights under policy, held estopped to claim loss was not covered by contract. 
Beatty v. Employers’ Liability Assurance Corporation, Ltd. (Vt.) 

§ 389. ISSUANCE AND DELIVERY OF POLICY WITHOUT OBJECTION. 


(1). Breaches existing at time of issuance or delivery in general. - 
389(1)—Insurance policy is not voided by nonexistence of facts expressly made condition 
precedent to its issuance, where insurer knows of their nonexistence at that time. 
Insurance Company of North America v. Williams. (Ariz.) ; 
389(1)—In group insurance, where master policy is issued to employer, notice of employer- 
employee relationship between insured and employer at time of issuance of policy is 
conclusive in absence of fraud, accident, or mistake. Equitable Life Assurance Society 
v. Florence. (Ga.) woe ; Le veees 
389(1)—Insurer’s issuance of policy with knowledge of existing facts which, if insisted 
on, would invalidate policy from its inception, constitutes waiver of conditions in policy 
inconsistent with known los. Cooley v. East & West Ins. Co. et al. (Tenn.) .. ; 
389(1)—Insurer waives imperfection in application containing unanswered or imperfectly 
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answered question by issuing policy without further inquiry. Coleman Mut. Aid Ass’n 
v. Clark. (Tex.) 

389(1)—When insurer at time policy is issued knows of facts which would invalidate con- 
tract at inception if insisted on, such knowledge is waiver thereof and insurer cannot 
set up such facts to avoid contract. Hanover Fire Ins. Co. v. Nash et al. (Tex.). 

389(1)—Issuance of automobile liability policy as of date preceding policy held not ratifica- 
tion of broker’s attempt to make contract effective of such date, where policy was 
issued without insurer’s knowledge of facts constituting concealment of accident 

precegine issuance of policy. Strangio et al. v. Consolidated Indemnity & Ins. Co. 


(U me 
(2). Conditions as to title. 

389(2)—Where fire insurer’s local agent knew of change of ownership before effective date 
of renewal policy, fact that trust deed holder had not notified insurer of change of 
ownership, as required by New York standard mortgagee clause, held not to preclude 
recovery by such holder. Where fire insurer’s authorized local agent had actual notice 
of change of ownership and of incumbrances before inception or effective date of policy 
issued with New York standard mortgagee clause, written provisions repecting notice 
on. = of ownership held waived. Mahler v. Milwaukee Mechanics’ Ins. Co. et al. 

389(2)—Insurer issuing fire policy in name of equitable owner as trustee for himself and 
cotenants in common, with knowledge of true ownership, cannot enforce forfeiture in 
equity on theory that insured was not sole and unconditional owner, as policy required. 
Written designation of insured in fire policy as trustee put insurer on notice that 
trustee was not sole and unconditional owner of property insured, as printed provision 
required. Where insurance agent wrote fire policy with knowledge that insured was 
not sole and unconditional owner, insurer was estopped to assert false representations 
as to ownership. Broyles et al. v. Scottish Union & National Ins. Co. et al. (Tenn.) 

389(2)—In action on fire policy, that agent of insurer knew, prior to issuance of policy, 
that insured owned only interest in remainder in property insured, estopped insurer to 
assert defense that insured did not have sole and unconditional ownership. Hanover 
Fire Ins. Co. v. Nash et al. (Tex.) : 

389(2)—Insurer, issuing special policy covering particular shipment as property of insured, 
with fact of consignment to third person fully disclosed, is bound by written admis. 
sion of title in insured, in absence of fraud. Puget Sound Bulb ae v. St. Paul 
Fire & Marine Ins. Co. (Wash. ; 

(3). Conditions as to incumbrances. 

389(3)—Existence of chattel mortgage on property insured did not avoid fire policy, where 

insurer’s agent was informed fact when he issued policy. Pizillio v. City of New York 


Ins. Co. (La.) 


(4). Condition as to other insurance. 
389(4)—Action of insurers’ agent in issuing fire policy which, to its knowledge, made 
total insurance exceed stipulated amount, constituted waiver of limitation on 
insurance. Cooley v. East & West Ins. Co. et al. (Tenn.) 
389(4)—Insurer, by issuing policy and retaining premium with full knowledge that 
insurance exists, waives condition against other insurance. Coleman Mut. Aid Ass’n 
v. Clark. (Tex.) 


(8). Renewal without objection. 
389(8)—Insurer’s rights under sprinkler leakage renewal policy, requiring insured to main- 
tain approved watchman, held not affected by insurer’s knowledge of character of 
watchman service during life of previously policy. Coleman Furniture ene Vv. 
Home Ins. Co. U. §S.) ; 


(9). Life and accident insurance. 

389(9)—Evidence of statements relating to applicant’s health made in application for 
industrial life policy was inadmissible, where insured was not examined by physician 
prior to issuance of policy and application was not annexed thereto. McBride v. Acme 
Industrial Life Ins. Co. a. 

389(9)—If insurer had knowledge of insured’s unsound health, or by exercise of reason- 
able diligence could have discovered his true condition, issuance of life policy without 
medical examination waived igge regarding insured’s health. Hulbert v. National 
Life & Accident Ins. Co., Inc. (La.) 

389(9)—Insured held not entitled to disability benefits under group policy where he was 
over age authorized to receive disability benefits notwithstanding that he was over 
such age at time policy issued. Rogers v. Metropolitan Life Ins. Co. (Mich.) 


389(9)—Group health and accident policy delivered by insurer with knowledge that member 
of group then had tuberculosis held valid, but delivery was not a waiver of insurance 


only against illness beginning after effective date of policy. Dees v. National eT as 


Co. (Tenn.) 
§ 390. ra ao ASSERT FORFEITURE OR TO CANCEL OR RESCIND 


390—Failure to notify insured that insurer intended to enforce clause voiding fire policy 
if foreclosure proceedings were commenced against insured property, after insured 
informed insurance agent that foreclosure proceedings were commenced, held to estop 
insurer from claiming forfeiture after property burned. Insurer must notify insured 
that it intends to enforce clause voiding fire policy if foreclosure proceedings were 
commenced against insured property, within reasonable time after insured who relied 
upon insurer to protect his interests, notified insurance agent that foreclosure proceed- 
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ings had been commenced. Insurance Company of North America v. Williams. (Ariz.) 

390—Though insurer may rescind insurance contract on discovery of false representations 
in application, it is under no obligation to do so, and may elect to await action by 
beneficiary and defend on that ground. Maggini v, West Coast Life Ins. Co. (Cal.) 

390—Where general agents, subsequent to issuance of policy limiting total insurance, have 
written other policies for same insured, but for other insurers, agents’ knowledge as 
to existence of other policies is knowledge of first insurer. When insurer acquires 
knowledge that other insurance has been effected making total insurance exceed limit 
fixed by insurer, it must declare forfeiture within reasonable time or be held to have 
acquiesced in overinsurance. That insurers remained silent for more than two months 
after their general agents had knowledge of issuance of additional insurance exceeding 
limitation on total insurance constituted election precluding insurers from declaring 
forfeiture. Where limitation fixed on total insurance was waived by insurers’ failure 
to declare forfeiture of fire policies within reasonable time after obtaining knowledge 
of overinsurance and no other limitation was fixed, insurance up to insurable value 
of property held permissible. Cooley v. East & West Ins. Co. et al. (Tenn.) 

§ 391. ADMISSION OF LIABILITY ON POLICY. 

391—Insurer held estopped to set up forfeiture because of insured’s belated payment of 
assessment, where insurer did not deny liability when paymnt was demanded for loss, 
but requested insured to first try to collect from railroad allegedly setting fire. 
Propeck v. Farmers’ Mut. Ins. Ass’n of Grayson County. (Tex.) 

§ 392. DEMAND, ACCEPTANCE, OR RETENTION OF PREMIUMS OR ASSESS- 

MENTS. 
(1). In general. 

392(1)—-_Demand for payment on general account made by insurance agent after insured, 
who carried various kinds of policies with insurer, notified agent that foreclosure pro- 
ceedings had been commenced against property insured by fire policy containing clause 
voiding policy upon commencement of foreclosure proceedings, held not to estop insurer 
from claiming forfeiture. Insurance Company of North America v. Williams. (Ariz.) 

392(1)—Acceptance by insurer of premiums knowing that facts exist which would authorize 
it to declare forfeiture constitutes waiver. Greber v. Equitable Life Assur. Soc. of 
United States. (Ariz.) 

392(1)—Forfeiture of policy for default in premium payment is waived by insurer’s uncon- 
ditional acceptance of defaulted payment. Kelley v. Carolina Life Ins. Co. (Ga.) 

392(1)—Demand for payment in full of future premium, after breach of condition entitling 
life insurer to insist on forfeiture, constitutes waiver of forfeiture. Letter from life 
insurer notifying insured of amount of past-due premium, without demanding payment, 
did not waive, or create estoppel to assert, forfeiture. Metropolitan Life Ins. Co. v. 
Smith. (Ga.) 

392(1)—Insurer which received and kept installments of premiums collected by agent and 
his clerks accepted installments so as to waive fraud claimed against insured regardless 
of authority of agent or his clerks to waive fraud. Insurer’s acceptance of premiums 
after discovery of facts claimed to show fraud on part of insured held waiver of 
fraud and of previously attempted cancellation of disability and double indemnity 
agreements. New England Mut. Life Ins. Co. v. Le Vey. (Mich.)... 

392(1)—Where life policy had lapsed under extension agreement for failure to pay balance 
of quarterly premium, subsequent mailing of regular quarterly notice that quarterly 
premium would be due at time stated did not revive — Sellers v. Life Ins. Co. 
of Virginia. (N. ae eee 


392(1)—Insurer whose agent wrote “application tom life galley with naouibiten aa leaeeale 
ill health, and thereafter received premiums, held estopped to avoid policy on ground 
of insured’s unsound health at time of issuance thereof. Salamida v. John Hancock 
Mut. Life Ins. Co. of Boston, Mass. (N. Y.)... 


392(1)—Insurer’s temporary retention of draft sent to cover premium on 1 lapeed life policy 

while awaiting for health certificate necessary for reinstatement does not constitute 

estoppel nor waiver of provision requiring prompt payment of premium. Insurer’s act 

in urging, prior to date life policy would lapse for nonpayment of premium, payment 

of premium, does not constitute waiver of provision for lapsing of policy. Insurer, 

urging reinstatement of life policy which lapsed for nonpayment of premium, is not 

estopped from asserting that policy had lapsed. Great Southern Life Ins. Co. v. 
Brooks. (Okla.) 

392(1)—Insurer, by issuing policy and retaining premium with full knowledge that other 

ae exists, waives condition against other insurance. Coleman Mut. Aid Ass’n 
Clark. (Tex.) 


$92(1)—Where insurer, knowing facts entitling it to avoid or forfeit policy, accepts wd 
retains premium it recognizes continuing existence of policy and is precluded from 
asserting forfeiture. Insurer cannot with full knowledge of facts concerning insured’s 
health, either actual or imputed, treat policies as in force for purpose of collecting 
premiums, and after insured’s death treat them as invalid. Pellon et al. v. Connecticut 
General Life Ins. Co. (Vt.) 


(6 Demand and acceptance after loss. 
392(6)—That insurer received belated assessment from insured day after fire, received 
report of fire and damages signed by authorized representative and insured, did not 
declare forfeiture, but collected assessments on remaining coverage on buildings not 
burned, established waiver of forfeiture. Propeck v. Farmers’ Mut. Ins. Ass’n of 
Grayson County. (Tex.) FL Garnethte Groh Wet het anaes 
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(8). Demand and acceptance after injury or death of person insured. 

392(8)—Insurer’s acceptance of past due premiums after death of insured without knowl- 
edge of death held not to revive policies previously suspended for nonpayment of 
premiums. Owens v. Washington Fidelity Nat. Ins. Co. (Mo.)................... 

$ 394. PROMISE TO PAY LOSS. 

394—Insurer promising to pay admitted loss, with full knowledge of breach of condition 
in policy, waives right to rely thereon, and is estopped to deny liability on such ground, 
if there was consideration for waiver or insured so far acted in reliance on insurer’s 
conduct that it would be inequitable to permit insurer to disavow its action. Insurer 
held not estopped to deny liability on sprinkler leakage policy because of alleged 
promise to pay loss in words, written on margin of post card, that insurer’s state agent, 
to whom card stated that matter had been referred, would issue draft in payment 
of loss. Coleman Furniture Corporation v. Home Ins. Co. (U. S.) Rene ris 

394—Written statement on corner of post card, informing insured of insurer’s reference 
of matter of loss to its state agent, that “he will issue draft in payment of loss,” 
held not positive, unconditional promise to pay loss, waiving insurer’s right to deny 
liability on policy. While insurer, promising to pay admitted loss, with full knowledge 
of breach of condition to policy, waives right to rely thereon, it is not estopped to deny 
liability, unless insured relied on, and changed his situation as result of, such action. 
Coleman Furniture Corporation v. Home Ins. Co. (U. S.) .... , ; 

§ 396. REQUIRING, ACCEPTING, OR RETAINING PROOFS OF LOSS. 

(1). In general. 

396(1)—Act of insurer in calling for proof of loss under group life insurance policy does 
not constitute waiver of defense where facts relied on are disclosed by proof of loss. 
Kingsland v. Missouri State Life Ins. Co. (Mo.) 


§ 397. PARTICIPATING IN ADJUSTMENT OF LOSS. 

397—-Act of insurance company’s adjuster, with full knowledge of facts respecting policy, 
in having plaintiff hold salvage for insurer, would show adjuster recognized policy 
as binding and would create waiver of estoppel against insurer to thereafter assert 
ri contract was not in force. Home Ins. Co. of New York v. Campbell Motor Co. 

a. 

397—-Nonwaiver agreement, reciting that insurer’s investigation of fire should not waive 
or invalidate any conditions of fire policy, was not waiver of subsequent acts of insurer 
or its agent. Davis v. Aitna Ins. Co. (Tenn.) ares 

397—-Any grounds of forfeiture of which adjuster has notice or knowledge at time of 
adjustment of fire loss are waived. Fire insurer waived right to forfeit policy because 
of pendency of proceedings to foreclose mechanic’s lien, where adjuster and _ local 
agent had knowledge of proceedings to foreclose lien and adjustment was made and 
voucher issued. Home Ins. Co. of New York v. Shepherd et al. (Tex.) 

§ 399. PAYMENT OF LOSS. 

399—Insurer with knowledge of insured’s failure to disclose all incumbrances on property, 
nevertheless paying part of loss to mortgagee, waived right to urge violation of terms 
owreicy as defense to action by insured. Howrey et al. v. Star Ins. Co. of Amerlia. 

7o.). .. 

§ 400. PROVISIONS OF POLICY AGAINST FORFEITURE. 

400—Disability provisions of life policy held not incontestable because policy was in exist- 
ence more than two years, where policy limiting right to contest to one year excepted 


643 


enone relating to disability and double indemnity. Greber v. Equitable Life ee 


oc. of United States. (Ariz.) 


400—Under New York law, death of insured within contestable period of life policy does 
not prevent clause providing policy should be incontestable after two years from date 
of issue from thereafter becoming operative for beneficiary’s benefit. Under New York 
law, notice of cancellation and tender of premium paid within contestable Period of 
life policy is insufficient to constitute “contest” of policy so as to permit insurer to 
defend action on policy brought after expiration of contestable period. New York 
Life Ins. Co. v. Rigas. (Conn.) He! 

400—Incontestable clause precluded group insurer from questioning that employer-employee 
relationship existed between insured and holder of master — at time of issuance 
of policy. Equitable Life Assurance Society v. Florence. (Ga.) . : 

400—Under life policy providing that it should be incontestable after it had been in force 
for two years, incontestable period continued to run after insured’s death, since policy 
was “in force” until payment was made to beneficiaries. Words “in force” within life 
policy providing that it should be incontestable after it had been in force for two years 
should be given common sense construction having in mind nature and_ purpose of 
contract in which words are used. Under life policy providing that it should be incon- 
testable after it has been in force for two years, insurer held precluded from setting 
up defense of fraud, notwithstanding insured died within two years of date of issuance 
of policy, where insurer did not refuse payment until after expiration of two-yea 


period. Cohen et al. v. Metropolitan Life Ins. Co. (Pa.) ae 


400—Provision rendering life policy incontestable after one year, except for non-payment of 
premiums, precludes insurer, after expiration of year, from defending on ground of 
fraud in procurement of policy. Morris v. Missouri State Life Ins. Co. (W. Va.)... 


XII. Risks and Causes of Loss. 
(A) MARINE INSURANCE. 


§ 402. MARINE RISKS IN GENERAL. 
402—“Trial trips’ within builder’s risk policy did not change character merely because 
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prospective purchasers were on boat. In determining whether trips were “trial trips” 
within builder’s risk policy, test was whether boat was being tested to determine if 
she was satisfactorily completed and not taken on pleasure or demonstration trips. 
Marine policy indorsements accepted by insurer, though prepared by insured’s broker, 
must be construed more strongly against insurer. Where motorboat covered by builder’s 
risk policy at certain place was, with insurer’s knowledge, taken to other place and 
there repaired, extension indorsement covering vessel at either place held to substitute 
new place as base for trial trips. Indorsement on builder’s risk policy, extending policy 
and changing place where boat was insured to new place at which boat had been 
repaired, held to cover trial trips, but not demonstration or pleasure trips, from new 
base. Trip for demonstration and pleasure held not “trial trip” within marine builder’s 
risk policy. Wheeler et al. v. Aétna Ins. Co. (U. S. See OE eee 
402—Builders’ risk policy covering motorboat, containing general fire, theft, and marine 
clause, prohibiting other insurance, referring to navigation and use, and covering risk 
of trial trips, held applicable to loss by explosion after boat made test run by 
eccomspenying another motorboat to boat races. Wheeler et al. v. Atna Ins. Co. 


§ 403. PERILS OF THE SEA. 

403—Term “perils of the sea” in marine insurance contract held to mean marine casualties 
occasioned by violent action of elements, not their natural, silent influence on fabric 
of insured vessel. Kuljis v. Union Marine & General Ins. Co., Limited. (U. S.) 

§ 405. FIRE. 

40S—Ejusdem generis rule held inapplicable in action on marine insurance contract covering 
perils of seas, fire, etc., and “all other perils, losses and misfortunes,’’ where proximate 
cause of insured boat’s loss was fire, not resulting explosion. Insurer cannot avoid 
liability under fire insurance contract held to mean marine casualties occasioned by 
violent action of elements not their natural, silent influence on fabric of insured 
vessel. Kuljis v. Union Marine & General Ins. Co., Limited. (U. S.) 

§ 413. PROXIMATE CAUSE OF LOSS. 

413—Fire, not explosion following ignition of paper and kindling wood in stove on boat, 
covered by fire insurance contract held proximate, direct cause of ensuing loss thereof. 
Kuljis v. Union Marine & General Ins. Co., Limited. (U. S.) 

(B) INSURANCE OF PROPERTY AND TITLES. 

$ 421. FIRE. Pod 

421—Generally, if fire precedes explosion and explosion is incident thereto, fire is direct or 
proximate cause of damage from explosion, warranting recovery for entire loss “under 
fire insurance policy. Where vendee scattered gasoline in basement with intention of 
burning insured building, went outside and threw lighted match through open window, 
resulting in explosion and fire each causing damage, total damage held “loss by fire” 
ber ree policy protecting vendors. Cole et ux. v. United States Fire Ins. 
0. ich. ators 

§ 423. LIGHTNING, WIND, TORNADOES, AND OTHER STORMS. 

423—Gusts of wind with heavy rain did not constitute “windstorm” entitling warehouse 
owner to recover on windstorm, cyclone, and tornado policy for collapse of warehouse. 
Savatier Bros. v. Scottish Union & National Ins. Co. (La.) 5 

§ 425. THEFT. : . 

425—Son, stealing father’s automobile after he had left father’s house with avowed intention 
of seeking employment elsewhere, though privileged to return to father’s house, held no 
“member of assured’s household” within policy excluding liability for theft of such 
member. Vaughn v. American Alliance Ins. Co. of New York. (Kan.) ... 

425—Taking of automobile by business partner having had possession thereof a 
not been paid by other partner for her interest in terminated partnership held not 
“theft” within automobile theft policy, so as to render insurer liable for loss. Insurer 
held not liable for loss of automobile taken by one partner having possession thereof 
and not having been paid for her interest in terminated partnership, where automobile 
theft policy excepted liability for theft, robbery, or pillage by persons in insured’s house- 
hold or in insured’s service or employment. Bowling v. Hamblen County Motor Co. 
et al. (Tenn.) 

425—Burglary insurance policy held to cover loss through criminal entry into specifically 
insured innermost portion of safe, doors of which were closed and locked, by force 
leaving visible marks on exterior ot safe. Loss of valuables through burglarious opening 
of door to specifically insured inner portion of safe by charge of nitroglycerin after 
opening outer door by manipulating lock held covered by burglary policy. National 
Surety Co. v. Volk Bros. Co., Inc. (Tex.) : 

425—Loss through forcible opening of safe evidenced by visible mark 
locked compartments, although outer door opened by manipulation of combination bore 
no marks, held within burglary policy covering loss through force evidenced by visible 
marks on exterior of safe doors. Maryland Casualty Co. v. Vexler. (Tex.) . ; 

425—Loss through forcible opening of safe evidenced by visible marks on door to interior 
locked compartments held not within burglary policy covering loss through force evi- 


denced by visible marks on exterior of safe doors, where outer door opened by —. 


lation of combination bore no marks. Maryland Casualty Co. v. Vexler. (Tex.) ...... 
425—Where prospective purchaser, after insured demanded payment for automobile taken 
on trial or return thereof, left state with automobile, insured did not voluntarily part 
with “possession” so as to preclude recovery under theft policy. Word “theft” within 
automobile theft policy, should be given ordinary meaning. Act of prospective purchaser, 
permitted to take automobile on trial, in leaving state with automobile animor furandi, 
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es 


held ‘‘theft’’ within automobile theft policy. Fact that prospective purchaser, who left 
state with automobile, was bailee, held not to preclude recovery under theft policy. 
Allen v. Berkshire Mut. Fire Ins. Co. (Vt.) 

§ 427. PROXIMATE CAUSE OF LOSS. 

427—Insured may recover on fire policy for loss of insured diamond as proximate result of 
fire, though it could not have been destroyed thereby. Hall v. American Ins. Co. 
New York. (Ia.) 


(©) GUARANTY AND INDEMNITY INSURANCE. 


$ 434. LIABILITY INCURRED FOR INJURY TO OR LOSS OF PROPERTY. 

434—Dealer’s automobile liability policy covering operation under dealer’s registration alone 
held not to cover car in possession of conditional vendee who used dealer’s license aoe 
Liddell v. Standard Acc. Ins. Co. et al. (Mass.). 

§ 435. LIABILITY INCURRED FOR PERSONAL INJURY ‘OR LOSS OF LIFE. 

435—Heavy truck temporarily used by insured while owner of truck used insured’s lighter 
truck held not covered by insured’s liability policy, since special indorsement extending 
coverage to automobiles “acquired” by insured after issuance of policy applied only to 
automobiles which insured acquired some title to. Liability policy allegedly limiting 
coverage to truck while used in trucking business, but covering use by others with 
insured’s permission, covered accident which cccurred while another was using truck, 
with insured’s permission in hauling product similar to that hauled by insured. Clarno 
v. Gamble-Robinson Co. et al. (Minn.) 

435—Driver operating automobile with insured owner’s consent was “legally operating” auto- 
mobile within liability policy, notwithstanding driver was not licensed. Osborn v. New 
Amsterdam Casualty Co. 

435—Liability of insurer under motor carrier's liability policy does not terminate when 
carrier enters limits of city designated as terminus under its certificate, or when 
ors. — on street other than its official routing. Lopez v. Townsend et al. 

435—Insurer was not liable for injuries sustained by person carried in automobile by 
employee contrary to assured’s instructions, where policy limited liability to persons 
riding in automobile with ers permission. Rhodes v. Ocean Accident & Guarantee 
Corporation, Limited. (N. Y.) 

435—Automobile liability insurer agreeing to settle or defend against claims resulting from 
liability for damages on account of bodily injuries was liable to husband for loss of 
injured wife’s on. Fox v. Employers’ ne Assur. hn saree Limited, of 
London, Eng. (N. Y.) «4378 

435—In liability policy covering ‘omnibus, provision limiting use of bus to carriage of 
school teachers and children held no defense in action by judgment creditor of assured 
a been injured while passenger on bus. Engleson v. Commerce Casualty Co. 


) 

435—City’s liability policy, covering accidents on ‘‘ways immediately adjacent” to streets, 
sidewalks and municipal buildings, held not to cover injuries by contact with electricity 
charged guy wire of city’s power line on right of way situated 2%4 miles from city, on 
rocky hillside not used by public, separated by creek from city’s power house one- 
fourth mile distant. City of Lawrenceburg v. Maryland Casualty Co. (Tenn.) 

435— Provision that automobile liability policy did not cover injuries to employees of 
“assured” held not to exclude liability for injuries to employee of “named assured” 
because of fellow employee's negligence, in view of provision that unqualified term 
“assured” should include “named assured” and others entitled to insurance; fellow 
employee being “additional assured.” Provision in automobile liability policy for appli- 
cation of insurance first to protection of ‘‘named assured” and remainder if any, to 
that of any additional assured, held no defense to action thereon by named assured’s 
quoter, — because of fellow employee’s negligence. Kaifer v. Georgia Casualty 


435—Garage liability policy, insuring against loss because of insured’s ownership and opera- 
tion of truck “for any and all business purposes,” held to cover loss caused by truck 
striking third person while being driven to store to purchase food for employer. Phrase 
“for any and all business purposes” in policy insuring against loss because of insured’s 
ownership and operation of truck for such purposes held not limited to purposes directly 
connected with operation of insured’s auto repair garage. Constitution Indemnity Co. v. 
Lane. (U. S.) 1340 

435—Clause of automobile ‘liability ‘policy that ‘policy. did not cover use of automobile for 
carrying passengers for consideration was exception from risk insured against. Beatty 
v. Employers’ Liability Assurance Corporation, Ltd. (Vt.) 776 

435—Surety on taxicab company’s statutory bonds is liable for damages to limit of par- 
ticular bond for death caused by negligent operation of taxicab covered thereby. Bennett 
v. King County Cab Co. et al. (Wash.) 

435—Under “nonownership” indemnity policy issued employed covering employee’s auto- 
mobile, insurer held not liable if employee was not engaged in employer’s service 
when accident occurred. Loughran v. Rea. (Wisc.) 

§ 437. WRONGFUL ACTS OF INSURED. 

437—Liability policy covering operation of motor vehicles “pursuant to a certificate of 
convenience and necessity” noes not relieve insurer from liability in case of _ 
by carrier of operating rules, or rules of road. Lopez v. Townsend et al. (N. M.).... 756 

437—Damages for death of wife who drank oil of tansy purchased by husband at drug 
store from pharmacist, who made sale in violation of law, held not covered by 
druggists’ liability policy indemnifying insured for death of one in consequence of error 
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or mistake in sale of drugs, but excepting from coverage claims for death caused by 
failure to comply with statute or in consequence of performance of unlawful act by 
employee. In action by drug company under druggists’ liability policy excepting from 
coverage claims for death caused by failure to comply with statute, failure to enter 
on register sale of oil of tansy to purchaser, whose wife died after drinking it, constituted 
no violation of statute. Hewitt Pharmacies, Inc. v. AStna Life Ins. Co. (N. Y. 
437—Words “‘in violation of law as to age,” in automobile policy providing that policy shall 
not indemnify assured respecting automobile driven by person in violation of law as to 
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age, held applicable to municipal ordinance. Phoenix Indemnity Co. v. Barrett. (Tenn.).1618 


437—Automobile liability insurance policy, extending coverage to persons “legally operating 
the automobile,’ held to include unlicensed driver. Universal Automobile Ins. Co. v. 
Benoit. (U. S.) 

(D) LIFE INSURANCE. 


§ 438. CAUSE OF DEATH IN GENERAL. 
438—Death by legal execution held covered by life policy containing incontestability clause. 
Afro-American Life Ins. Co. v. Jones. (Fla.) 
§ 443. DEATH IN VIOLATION OF LAW. 
448—Life policy clause excluding benefits for ‘death resulting from resisting law or legal 
authorities” held not to bar recovery for death by legal execution. Afro-American Life 
Ins. Co. v. Jones. (Fla.) 
§ 448. DEATH CAUSED BY BENEFICIARY. 
448—Evidence held sufficient to make issue for jury in interpleader suit whether beneficiary 
conspired with another to kill insured, and verdict denying beneficiary’s recovery of 
life insurance was justified. National Life & Accident Ins. Co. v. Yates et al. (Tenn.) 
448—Where beneficiary of life policy murders insured, public policy extends further than 
cae : beneficiary’s right to recover. State v. Phoenix Mutual Life Ins. Co. 
a. ee 
(E) ACCIDENT AND HEALTH INSURANCE. 
§ 451. RISKS AND EXCEPTIONS IN POLICY IN GENERAL. 
In general. 
451(1)—Text in determining whether ae was within terms of accident policy is means 
of inquiry. Inter-Ocean Casualty Co. M. EMGR ddcdits sc aumaneete ce gemsaned 
451(1)—Under sickness and accident “ae ‘classing as accidents injuries which produce 
immediate total and continuous disability ‘or’ which make visible contusion or wound 
on exterior of body, either of such injuries would be sufficient to bring insured within 
cme of policy for accidental death. Washington Fidelity Nat. Ins. Co. v. Anderson. 
r 
451(1)—Generally, exclusion clause in accident policy cannot be used to create — where 
none would otherwise exist. Murphey v. Inter-Ocean Casualty Co. (Ind. 
451(1)—Death of insured from tetanus with which insured was infected by Gaui tendon 
suture used by surgeon in closing opening in abdominal cavity after successful hernia 
operation held to result from “injury caused wholly or in part, directly or indirectly by 
surgical operation or medical treatment,” within exception to accident policy. Pitman v. 
Commercial Travelers’ Eastern Accident Assn. (Mass.) 
§ 452. RISKS OF TRAVEL, RAILROADS AND OTHER CONVEYANCES. 
452—There was “accident” to automobile in which insured was riding within accident 
policy, where flying stick thrown by wheel of passing automobile struck car and 
on so as to strike insured. Life & Casualty Ins. Co. of Tennessee v. Barefield. 
rk. 
452—Policy insuring against accidental death by wrecking of any automobile or “motor 
driven car,’ except motorcycles and railway cycle cars, held not to include ann 
Monroe’s Adm’r v. Federal Union Life Ins. Co. (Ky.) 


452—Injuries sustained when automobile skidded | while driver was pushing automobile to 
assist wrecker held sustained while ‘‘operating’’ automobile within limited accident et 
Merklein v. Indemnity Ins. Co. of North America. (Wis.) 

§ 453. RISKS OF OCCUPATION OR EMPLOYMENT. 

453—Where employee, while crossing street to return to work, after attending to call of 
nature, was struck in eye by stick thrown from passing automobile, injury held within 
provision of employee’s health and accident policy excluding injuries “arising out of 
or in course of employment.” Carter v. Metropolitan Life Ins. Co: (Ga.)......... 


§ 454. BODILY INFIRMITIES OR DISEASE. 

454—If disease contributed to insured’s drowning, but disease was mere temporary dis- 
turbance or enfeeblement, recovery could be had on accident policy excepting loss 
as a or part from “disease.” Pacific Mutual Life Ins. Co. v. McCombs 
et a r 

454—Provision in group health and accident policy insuring only against illness beginning after 
effective date of policy held valid. Where certificate holder had tuberculosis of long 
standing when group health and accident policy was issued and insurance was only 
against illness beginning after effective date of policy, insurer was not liable for disability 
due to tuberculosis. Dees v. National Casualty Co. ) 

‘ 455. EXTERNAL, VIOLENT AND ACCIDENTAL MEANS OF INJURY. 

Injury caused by insured’s voluntary act by way of and as result of unanticipated 
and unexpected circumstances is within terms of accident policy insuring against death 
or disability solely through external, violent, and accidental means. Death from surgical 
operation for hernia resulting from injuries sustained before issuance of accident 
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policy held not death through “external, violent, and accidental means” within acci- 
dent policy. Inter-Ocean Casualty Co. v. Jordan. (Ala.) ‘ 
455—Death from ptomaine poisoning caused by eating unwholesome food in cafe held 
caused solely by ‘‘external, violent, and accidental means” within sickness and accident. 
Washington Fidelity Nat. Ins. Co. v. Anderson. (Ark.) ais 
455—Where act is done in manner intended, ensuing injury does not result from 

“accidental means,’ ’ notwithstanding result may have been unexpected and be such as 
to constitute accidental injury, since “accidental means” involves element of unexpected- 
ness in act leading to injury. Losleben v. California State Life Ins. Co. (Cal.) 

455—Involuntary death by drowning is death by ‘external, violent and accidental means,’ 
within accident policy. Anderson v. Inter-State Business Men’s Accident Ass’n of Des 
Moines, Iowa. (Iil.) 

455—Shop foreman sustaining hernia as result of pulling lever or handle of jackscrew, held 
not injured from ‘“‘accidental means,” within accident policy. To warrant recovery on 
policy insuring against injury through ‘“‘accidental means,” there must be something 
unforeseen or unexpected in act which precedes and causes injury. Parker v. Provident 
Life & Accident Ins. Co. ( La.) : ; 

455—Patient’s death due to surgeon’s administration of nupercaine ‘and patient’s hypersus- 
ceptibility to this drug held effected by ‘accidental means” within accident policy. 
Wheeler v. Title Guaranty & Casualty Co. of America. (Mich.) ... 

455—Death, as basis for recovery under policy providing indemnity for death resulting solely 
through external, violent, and accidental means, must not only be accidental, but also 
produced by accidental means. “Accidental means” within accident policy implies means 
producing result which is not natural and probable consequence. Where Tesult, although 
unexpected, flows directly from insured’s ordinary voluntary act, result is not produced 
by ‘“‘accidental means.”” Where poison in insured’s stomach was natural and probable con- 
sequence of ordinary voluntary act, death held not result of ‘accidental means’ within 

accident policy. Mehaffey v. Provident Life & Accident Ins, Co. (N. 

455—Carbon monoxide gas from automobile exhaust in quantity sufficient to cause death, 
held “external and violent means” inflicting <a bodily injuries’? within accident 
, oo Standard Acc. Ins. Co. v. Van Altena. (U. 

-To establish liability under accident policy covering ‘ieath from bodily injuries effected 
 Gaseal external, violent, and “accidental means,” it is insufficient that death or injury 
was accidental in sense of being extraordinary and unforeseen, but the means effecting 
such bodily injury must in themselves be external and accidental. Death from sunstroke 
sustained by insured while playing golf held not within accident policies covering death 
from bodily injury effected through external, violent, and ‘“‘accidental means,” in absence 
of some unforeseen or unintended condition or combination of circumstances, external 
to state of insured’s body, contributing to accidental result. Landress v. Phoenix Mut. 

Life Ins. Co. et al. (U. S.) ; 

§ 461. VOLUNTARY OR UNNECESSARY EXPOSURE TO DANGER. 

(3). Walking or being on railway or bridge. 

461(3)—Clause excluding liability under policy for injuries while working on public high- 
way or a railroad right of way, or while on railroad right of way in violation of law, 
could not make insurer liable for injuries while on railroad right of way, where policy 
provided for liability on account of injuries while on public highway. Under policy 
covering injuries due to being struck while on “public highway’ by vehicles propelled 
by steam or other means, but excluding injuries while working on ‘public highway” 
or railroad right of way or while on railroad right, of way in violation of law, insurer 
was not liable for death of insured struck by steam locomotive while using railroad 
right of way to go to depot, where he was employed, though public generally used 
right of way. Murphey v. Inter-Ocean Casualty Co. (Ind.) Ge 

§ 462. VIOLATION OF THE LAW. 

462—Insured’s death at hands of officers whom insured engaged in pistol fight during 
attempted robbery held not within policy covering ‘“‘death from bodily injuries effected 
solely through accidental means.’’ Where it was undisputed that insured during course 
of attempted robbery opened fire on officers and was shot by officers, death of insured 
held not ‘‘accidental’” within policy notwithstanding one officer said he accidentally 
killed insured. Prince v. Business Men’s Assur. Co. of America. (Ark.) 

§ 463. FIGHTING OR PROVOKING ASSAULT. 

463—‘Death resulting from bodily injuries effected solely through accidental means” as 
sued in insurance policies, does not include death from wounds received in combat 
provoked by insured, or in which he is aggressor, nor death during voluntary act where 
result was inevitable and should have been foreseen. Prince v. Business Men’s Assur. 
Co. of America. (Ark.) 

§ 466. PROXIMATE CAUSE OF INJURY OR DEATH. 

466—Where stick thrown by wheel of passing automobile struck car in which insured was 
riding and was then so deflected that it struck insured and injured him, causal con- 
nection between accident and injury was sufficient to sustain recovery on accident puny. 
Life & Casualty Ins. Co. of Tennessee v. Barefield. (Ark.) 


466—Insurer was liable on accident policy for insured’s death, proximately or centenahy 
and naturally resulting from aie nt, though disease was secondary cause, supervened, 
or occasioned death. Injury, which might naturally produce death in person of certain 
temperament or state of health, is cause of his death by reason thereof or —— 
medium of disease directly induced by such injury, though he would not have diéd had 
his temperament or previous health been different. True test of whether insured was 
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killed by accident within meaning of accident policy is not what doctrine of causation 
shall be applied, but parties’ intention. McMartin et al. v. Fidelity & Casualty Co. of 
New York. (N. Y.) ne ca 
466—Insured s negligence in starting automobile before opening garage doors, resulting in 
death from carbon monoxide gas, held not contributing cause defeating recovery under 
accident policy. Standard Acc. Ins. Co. v. Van Altena. (U. S.) 1298 


XIII. Extent of Loss and Liability of Insurer. 
(A) MARINE INSURANCE. 
§ 480. AMOUNT OF INTEREST OF INSURED. 


480—Amount of settlement between barge owner and cargo owner for cargo loss sustained on 
sinking of barge held measure of barge owner’s loss, as respects right to recovery on 
carrier’s liability insurance policy, in absence of contrary evidence. Lowery v. Connecticut 
Fire Ins. Co. of Hartford, Conn. (U. S.) : 1292 

(B) INSURANCE OF PROPERTY AND TITLES. 

§ 493. TOTAL LOSS. : : : 

493—Instruction defining ‘‘total loss’? under fire policy as destruction by fire of the identity 
and specific character of insured building as such held correct. Lafayette Fire Ins. 
Co. v. Camnitz et al. (Fla.) ‘ ; : 

$ 495. LIMITATION OF LIABILITY BY PROVISIONS OF POLICY, BY-LAWS 

OR CHARTER. : : 

495(1)—Where, under insurer’s by-law, fire policy was effective without permit on vacant 
building for 30 days only, and for subsequent 90-day periods only if 90-day permit was 
issued and renewed, provision limiting insurer’s liability if loss occurred during “either 
time” held not applicable to initial 30-day period. 
Co. of Sullivan County. (Mo.) .........csccceeee aoe gehae 926 

§ 498. VALUE OF PROPERTY DESTROYED. 

§ 499. IN GENERAL. 4 . 

499—Where leased building is insured for lessee, insurer is ordinarily liable for sound value 
of building in case of loss. Mancini et al. v. Yorkshire Ins. Co., Limited, of York, 
England. (R. I.) 

499-—-Recovery for any one item is limited to amount of insurance on that item where ems 
are separately valued in fire policy. State Bank of Chilton et al. v. Citizens’ Mut. Fire 
Ins. Co. of Janesville. (Wisc.) . Saye TRS aia ahs 

§ 504. EFFECT OF OTHER INSURANCE. : Na 

504—Where several fire policies cover same property, each insurer is liable for full loss up 
to amount of insurance named in particular policy, absent contractual provision. Fire 
insured, although entitled to but one indemnity, may look for that indemnity to any 
one or more of his policies covering same property, absent stipulation for prorating. 
Mortgagee is not obliged to prorate fire policies held by him to protect his interest 
with those taken out by mortgagor or others, without mortgagee’s knowledge. Prorating 
clauses in fire policies held not impliedly incorporated in attached clauses captioned 
“standard mortgagee clause without contribution”; hence mortgagee was not bound 
thereby. i" Building & Loan Ass’n v. Glens Falls Ins. Co. of Glens Falls, N. Y. 
et al. (N. J.) ; Se ee aan al “en vee eteces : 

504—Mortgagee, where owner of property had procured other insurance for his benefit, was 
entitled to recover under policy obtained by himself only proportionate share of loss as 
provided therein. Lipsitz v. Union Insurance Society, Limited, of London, England 
et al. (N. Y.) es 

504—Apportionment of loss between fire insurers was proper, where policies so provided. 
Union Assur. Soc., Limited, et al. v. Equitable Trust Co. et al. (Tex.) 

§ 505. DUTIES OF INSURED AFTER LOSS. 

505—Failure of insured to put damaged property in best possible order and keep it for 
exhibition to insurance adjuster held to preclude reimbursement for loss under standard 
fire policy making such requirements of insured. Fuchs v. 


(N. Y.) 
GUARANTY AND INDEMNITY INSURANCE. 


288 


Jae 7 

Where public liability policy covered only general contractors’ interest with respect to 
automobiles owned by independent contractors and another policy covered independent 
contractor’s primary risks, independent contractor’s insurer paying loss for personal 
injuries caused by independent contractors’ truck could not obtain contribution from 
general contractors’ insurer. Commercial Casualty Ins. Co. v. Hartford Accident & 


Indemnity Co. (Minn.) .1356 


4,—Employer’s truck liability policy, barring recovery by other than named assured if 
the other assured was covered by other collectible insurance, held to preclude recovery 
against employer’s insurance by motorist who had obtained judgment against employee 
for collision with employee’s automobile towed by employer’s truck, where separate 
liability insurer of employee paid full amount of its liability, though insufficient to 
satisfy judgment. Penn v. National Union Indemnity Co. (U 

§ 514. DAMAGES INCURRED OR PAID. 

514—Extraterritorial clause of automobile liability policy insuring against loss from lia- 
bility “‘for damages on account of bodily injuries” covered consequential damages for 
medical expenses and loss of services resulting to parents of minor children injured 
by insured’s negligence. Insurer’s liability under voluntarily executed extraterritorial 
clause of automobile liability policy insuring motorist against “loss from liability” for 
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damages could be reached by holder of unpaid judgment against insured though he had 
not paid judgment. Cormier et al. v. Hudson et al. (Mass.) ; 

§14—Policy insuring against loss imposed by law upon insured resulting from insured’s 
ownership or use of automobile and to defend suits brought against insured, and 
providing that judgment creditor could sue insurer if judgment against insured was 
unsatisfied, held “liability policy’ and not “indemnity policy.”” Words “no action” 
in liability policy, providing that no action shall lie against insurer upon claim unless 
brought after claim was fixed by judgment or by agreement with written consent of 
insurer, held to give direct liability to judgment creditor for claim fixed by final 
judgment or by agreement with written consent of insurer. Johnson v. McGilchrist 
(Standard Acc. Ins. Co. of Detroit, Mich. Garnishee). (Wash) 

§ 514%. DEFENSE OF ACTIONS. 

514%—Fact that insured at first told automobile liability insurers wrong version of accident, 
tending to exculpate him from negligence, held not breach of clause requiring insured to 
co-operate and assist in detending against claims and minimizing loss and not to attempt 


fraud. Rockmiss v. New Jersey Maz anufacturers’ Ass’n Fire Ins. Co. et al. (N. J.) 1360 


514%4—Where interests of automobile insurer and of owner, sued for personal injuries 
conflicted, it was duty of attorneys employed by insurer to represent owner to so advise 
him and afford him opportunities to protect himself. Automobile insurer could not avoid 
liability under policy because of owner’s failure to co-operate where testimony concerning 
accident was true and insurer’s representative prepared false statement and secured 
owner’s signature thereto. Automobile insurer was bound to successfully defend personal 
injury action against owner complying with policy or pay judgment against him to limit 
of policy. Automobile Underwriters Ins. Co. v. Long. (Tex.) 

5§14'4—“‘Cooperation” referred to in automobile liability policy means that assured shall 
give insurer full, fair, and frank disclosure of all information reasonably requested, shall 
aid in defense of suit and testify truthfully when called as witness and refrain from 
collusion with injured party and from fraud. Insurer in automobile liability policy refus- 
ing to make any defense to action against assured on ground injury was not covered 
by policy could not thereafter set up as defense lack of co-operation. Wheeler v. 
Lumbermen’s Mutual Casualty Co. et al. (U. S.) 

514%4—One subjected to judgment by reason of fraudulent and negligent handling of 
defense by indemnity insurer is entitled to relief against insurer, even though he has 
not paid judgment. If because of fraudulent and negligent handling of defense by 
indemnity insurer avoidable claim against plaintiff ripened into valid obligation, he is 
entitled to be relieved from such liability. Schwartz v. Norwich Union Indemnity Co. 
(Wisc.) ; 

(D) LIFE INSURANCE. 

§ 515. AMOUNT PAYABLE ON DEATH. 

515—-Beneficiary held bound by life policy provision limiting insurer’s liability for death of 
insured within two years to return of premiums paid, if insured had been treated for 
serious disease. Gray v. Life & Casualty Ins. Co. of Tennessee. (Ga.)... ; 

515—Where life policy limited recovery for suicidal death to amount equal to premiums 
= beneficiary could recover such amount. Davis v. Metropolitan Life Ins. Co. 

xa.) ‘ sont ; . 
515—If insured, shot by another, had no choice of bringing injury on himself, it was “acci- 
dental” within insurance policy. Frovision in life policy for payment of additional sum 
only if insured’s death resulted through external, violent and accidental means was valid. 
Where insured assaulted another with knife, and person assaulted shot insured in self- 
defense, death of insured held not “accidental” within policy »sroviding double indemnity 
for accidental death. Prudential Life Ins. Co. v. Overby’s ian. (Ky.) 

515—E mployee’ s death from overexertion and overheating while cleaning boiler at employer’s 
plant held due to ‘‘accident’”’ within double — provision of group insurance 
policy. Smith v. Metropolitan Life Ins. Co. (La.) ‘ 

515—Death from sunstroke held not ‘disease’ but “accident” resulting from “external 
oe within double indemnity clause of life policy. Lower v. Metropolitan Life 
Ins. o. (N. 

£15—Life policy rider providing double indemnity for accidental death, but ‘excluding dez th 
resulting directly or indirectly, wholly or partly, from infection, did not cover death 


caused by germs entering smali cut in leg resulting from accident. Westbrook vy. Con- 
tinental Life Ins. Co. (Pa.) 


; ; ; ; ‘ 1 
§15—Asphyxiation from involuntarily inhaling carbon monoxide held “accidental death” 


within life policy providing for double indemnity for accidental death. Word ‘“‘poison- 
ing’ in life policy providing for double indemnity for accidental death except from 
poisoning held not so doubtful as to invoke rule of strict construction in favor of 
insured. Death from involuntarily inhaling carbon monoxide held death from “poisoning” 


within exception from double aw under life policy. United States Life Ins. Co. 
v. Roach. (Tex.) es 


515—Statutory provision excluding sinel of allie: as defense under life insurance policy 
after first policy year held applicable to double indemnity payable for accidental death. 
Statutory provision relating to defense of suicide under life insurance policy, though 
inapplicable to fraternal societies, held not unconstitutional as depriving life insurer of 
equal protection of law. Astna Life Ins. Co. of Hartford, Conn. v. Wertheimer. (U. S.) 

§15—In determining whether means causing death, voluntarily put in operation by deceased, 
were “accidental means’? within double indemnity provision of life policy, court must 
consider whether there was negligence and whether result was unintended. Wells Fargo 
Bank & Union Trust Co. v. Mutual Life Ins. Co. of New York. (U. S.) .... 
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515—Death of insured caused by crash of glider in which insured was riding as pilot and 
sole occupant held to have resulted from having been “engaged in aviation operation” 
within exemption in respect to double indemnity accidental death benefit clause of policy. 
Act of operating air craft through air is “aviation , operation” and person who is so 


operating air craft is “engaged in aviation operation” within insurance policy. Irwin v. 
Prudential Ins. Co. of America. (U. 

§ 516. AMOUNT PAYABLE ON DISABILITY BEFORE DEATH. 

516—That disability provisions appear in life policy neither changes their character nor 
makes applicable to their provisions principles governing that class of insurance, but they 
are treated as separate covering only disability insurance. Greber v. Equitable Life 
Assur. Soc. of United States. (Ariz.) 

516—Under life policy providing for total disability payments commencing one year after 
anniversary of policy next succeeding receipt of proof of total disability, insured was 
not entitled to total disability payments throughout time of his disability. New York 
Life Ins. Co. v. Farrell. (Ark.) ... 

516—Liability under disability clause of life policy ‘attached when disability ‘occurred and 
proof of loss was made, notwithstanding cause of action on policy had not yet accrued 
under policy terms. Atlas Life Ins. Co. of Tulsa, Okla. v. Wells. (Ark.) ea 

516—‘‘Total disability” within group policy, means disability rendering insured unable to 
perform all substantial and material acts of his business, or execution of them in cus- 


1051 


060 


241 


248 


tomary way. American Nat. Ins. Co. of Galveston, Tex. v. Chastain. (Ark.) 1065 


516—Employees’ group policy precluding sick benefit unless physician was in attendance 
binds both insured and employer. Words “totally disabled’? within employees’ group 
policy are synonymous with “wholly disabled” and mean inability to do substantially 
or practically all material acts in transacting insured’s regular nee. — 
Life Assurance Society v. Branham. (Ky.) . 

516—Injured railroad employee became entitled to indemnity under group policy ¢ on ‘day ‘of 
his injury if he suffered total and permanent disability upon that day, though his suffer- 
ing from varicose veins contributed to disability. Provision in group policy which auto- 
matically canceled insurance upon termination of employment held inapplicable, where 
insured allegedly received total and permanent disability on day of his injury. Horn’s 
Administrator v. Prudential Ins. Co. of America. (Ky. 


0 
$16—Under terms of life policy relating to payment of disability benefits, total disability 


enduring and continued, and not merely temporary or transient, was “permanent.” 
Plummer v. Metropolitan Life Ins. Co. (Me.)... 

516—Insured who was able to do much farm work notwithstanding one arm had been ampu- 
tated as result of accident, held not “totally and permanently disabled,’ within disability 
clause of life policy. Koeberl v. Equitable Life Assur. Soc. of the United States. 
(Minn.) d ; 

$16—In action on life policy for disability benefits, instruction defining “total disability,” 
preventing insured from engaging in any occupation and performing any work for com- 
pensation or profit held proper. Misskelly v. Home Life Ins. Co. (N. C. 

516—Under life policy providing disability was presumably permanent when it existed 3 
months, insured held entitled to total and permanent disability insurance where dis- 
ability existed 16% months, though insured later recovered. Mitchell v. Equitable Life 
Assur. Soc. of United States. (N. C.) 

516—Under life policy providing for insurance for total and “permanent disability” ‘and 
providing that disability should be presumed to be permanent when existing for 3 
months, insured totally disabled for 16% months, followed by complete recovery before 
commencing suit, could not recover. Provision of life policy that disability should be 
presumed to be permanent after existing for 3 months did not create conclusive pre- 
sumption, but extended to assured benefits of policy upon presumption and finding of 
permanency, though doubt existed whether disability would ultimately prove permanent. 
Mitchell v. Equitable Life Assur. Soc. of United States. (N. C.) 

516—Insured held entitled to benefits for total and permanent disability only for period 
subsequent to first three months of disability, where life policies made disability bene- 
fits effective and payable upon receipt of due proof of total and permanent disability 
and provided that disability should be deemed permanent after three months’ continuance. 
Berg v. Equitable Life Assur. Soc. (N. Y.) 


516—That insured can at irregular intervals do some light work of limited character does 
not prevent recovery under life policy for “total disability.”” Kramer v. Travelers’ Ins. 
Co. of Hartford, Conn. (Pa.) 


516—Phrase “totally and ny disabled” within life insurance policy should not be 
construed literally. Construction of phrase “totally and permanently disabled” within life 
policy depends in part upon Ceule occupation and capabilities and particular circum- 
Stances. Phrase “totally and permanently disabled’’ within life policy does not mean com- 
plete helplessness, but inability to perform substantial and necessary acts of particular 
work or business. Construction foreman who suffered permanent paralysis in lower half 
of body, although able to earn small amounts as draftsman and estimator, held “totally 
and permanently disabled” within mame clause in life policy. Cole v. geen 
Life Ins. Co. (R. I.) ha Gal : 

516—Under policy providing indeumity if insured beeneee physically and incurably disabled 
so as to be wholly prevented from engaging in usual or any other occupation, “total 
disability” does not mean utter helplessness, but that insured is unable to do substan- 
tially all material acts necessary to prosecution of his occupation in substantially usual 
manner. ‘“Insurable,” within policy providing indemnity if insured became physically 
and “incurably” disabled, means permanently and totally disabled, and incurable so 
far as can be determined by human testimony and human knowledge. Under policy 
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providing indemnity if insured became physically and incurably disabled so as to be 
wholly prevented from engaging in usual or any other occupation, insured could 
recover when, due to disability, he was unable to engage in former occupation of mer- 
chandising, notwithstanding after disability he worked as assistant caretaker of airport. 
Austell v. Volunteer State Life Ins. Co. (S. C.). 

516—Under life policy providing for disability benefits in receipt ‘by. insurer of proof of 
disability, claim for disability payment held to begin from filing of proof and not from 
date when insurer received insured’s letter requesting information regarding benefits. 
Black v. Jefferson Standard Life Ins. Co. (S. C.) 

516—Where disability provision of life policy provided that complete loss of sight of both 
eyes, loss of both hands, or of both feet, or of one hand and one foot, constituted 
permanent disability, insured farmer, who lost four fingers of left hand, held not pre- 
cluded from recovering for total and permanent disability if facts showed that he 
—— totally and permanently disabled. Marshall v. Kansas City Life Ins. Co. 

) oe 

516—“Total and permanent disability” under group life policy providing for “total and per- 
manent disability” benefits did not necessarily mean that insured must be bedridden, 
but meant inability to do any substantial work for compensation or profit without injury 
to health, irrespective whether work was within insured’s training or experience. 
Group life policy, with total and permanent disability benefits expressly recognizing 
loss of both hands or both feet as “total disability,” implied that loss of onl o 
would not in itself be ‘“‘total disability.” Metropolitan Life Ins. Co. v. Foster. (U.S 

516—U nder policy providing that disability was total when insured was perveiies Peis 
“engaging in any occupation and performing any work for compensation or profit,’ quoted 
phrase means ability to follow any recognized occupation and do substantially all acts 
performed by persons therein. Small farmer and peddler unable to do substantially all 
necessary farm labor and to handle bags of produce could not conduct farming or ped- 
dling for “compensation or profit’? within terms of policy. Colovos v. Home Life Ins. 
Co. of New York. (Utah) 

516—"Total disability,” within disability clause of life policy, does not mean _ absolute 
helplessness but inability of insured to engage in practical manner in useful work, 


whether in his accustomed vocation or another. Hayes v. Prudential Ins. Co. 
America. (W. Va.) 


(E) ACCIDENT AND HEALTH INSURANCE. 
§ 524. TOTAL DISABILITY. 


524—That insured could engage in light work in railroad shop before expiration of disability 
policy held not conclusive against total and permanent disability. Pacific Mut. Life Ins. 


a 


471 


Co. v. Dupins. (Ark.) 10 


§24—-Insured so disabled as to prevent him from doing any and | every kind of business per- 
taining to his occupation is “totally disabled” within accident policy. Doherty v. American 
Employers’ Ins. Co. of Boston, Mass. (N. J.) . 

524—Policy clause authorizine recovery as fer total permanent * disability in case not sus- 
ceptible of proof of permanency when claim is presented where insured is disabled for 

not less than three months, held not ambiguous and did not permit construction in favor 

of insured seeking to recover for temporary disability for period exceeding three months. 

Taub v. Travelers’ Ins. Co. (N. Y.) 

$24—Accident policy provision authorizing insured to elect indemnity in one sum, according 
to schedule, in lieu of monthly indemnity did not limit insured’s recovery to amount 
stated in elective indemnity schedule unless he elected amount therein provided. If 
accident policy problem authorizing election of single sum indemnity in lieu of monthly 
indemnity is repugnant to preceding provision regarding monthly at monthly 
indemnity provision would control. Provident Ins. Co. v. Lemmons. (Tex. 

§ 525. CONFINEMENT TO HOUSE OR BED OR UNDER CARE OF PILYSICIAN. 

$25—Under health and accident policy providing separate indemnities for confining and 
nonconfining illness, insured, if not confined within doors even if leaving house under 
advice of physician in endeavor to restore health held entitled to indemnity only for 
nonconfining illness. Mutual Ben. Health & Accident Assn. v. Ferrell. (Ariz.) 

$25—Insured, rendered completely helpless by paralytic stroke, held ‘‘necessarily, totally and 
continuously confined to bed” within health and accident policy, though occasionally lifted 
out of bed and placed in wheel chair to be taken into sun or to physician for treatment. 
Nelson v. Washington Fidelity National Ins. Co. (Cal.) ... 

525—Where policy provided for sick and accident benefits, and ‘that sick benefits would 
not be paid unless member were confined in bed, and that members would be required 
to furnish insurer certificate for each week, during their disability, provisions as to 
confinement and certificate held to apply only to sick benefits, and not to accident 
benefits. Pilgrim Health & Life Ins. Co. v. Jenkins. (Ga.) 

525—Insured, to be entitled to sick benefits under disability insurance policies, held required 
to be ill, confined to bed, and visited professionally by physician. Insured, to be ‘“‘con- 
fined to bed’ within disability policy, must be confined to bed greater part of every 
day during illness. Insured who had cataracts on both eyes and had one removed, 
partially regaining sight of that eye and ability to get around, held not “confined to 
bed” within disability policy, precluding recovery of sick benefits. Interstate Life & 
Accident Co. v. Spurlock. (Tenn.) 

525—Disability policy provision calling for visits of licensed physician for commencement 
and accrual of indemnity held evidentiary, permitting beneficiary’s recovery for 
insured’s disability without proving insured’s treatment by physician. Provision of 
disability policy pertaining to insurance against loss of time by sickness held one of 
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indemnity as regards necessity to show that insured was treated by physician, as 
required by policy. Provident Ins. Co. v. Shull. (Texas.) 

§ 529. DEATH FROM ACCIDENT. , 

529—Death caused when runaway railroad car crashed into, and tore hole through, building 
walls, leaving remainder of walls standing, held not within double indemnity clause of 
accident policy providing for death caused by ae of outer walls of buildings.” 
Skelly v. Fidelity & Casualty Co. of New York. (Pa.) 

§. S36. LIMITATIONS OF LIABILITY BY PROVISIONS OF POLICY. 

530—Where treatment in regularly incorporated hospital was stated as condition to liability 
for increased indemnity, insurer was not liable for increased indemnity, where insured 
was treated in unincorporated hospital. Ross v. First American Ins. Co. (Nebr.) 

530—Clause on third page of accident policy limiting liability to 50 per cent. if loss resulted 
within 30 days of accident held operative, where death resulted 3 days after accident, 
notwithstanding provision on first page that principal sum of $2,000 would be paid for 


loss of life, — a irreconcilable conflict existed. Alamo Health & Accident Ins. 
v. Cardwell. 


§ 531. CLASSIFICATION OF RISK. 

531—Accident sustained by general manager of glass manufacturing plant while engaged in 
polishing glasses in business emergency and in absence of regular polisher, where 
within general manager’s duties, held not within exception to accident policy providing 
for reduction in insurance while doing act pertaining to more hazardous occupation. 
Sloan v. Indemnity Ins. Co. of North America. (U. S. 

531—Recovery on accident policy should not be reduced on account of change of insured’s 
occupation if insured’s action at time of accident, though occurring outside his regular 
duties, was merely casual or temporary. Stahl et al. v. Metropolitan Casualty Ins. Ce. 
of New York. S.) 

531—General manager of glass manufacturing plant, in undertaking to polish glasses in 
emergency in absence ot regular polisher, held not to have ‘‘changed occupation”? to more 
hazardous one within accident policies so as to reduce insurance, even though new process 
of polishing had been introduced under his supervision after policies had been issued. 
Accident policy provision reducing insurer’s liability if accident is suffered in performing 
act pertaining to more dangerous occupation does not apply if act also pertain to occu- 
pation of insured is exceptional or occasional ome. wsueneed Ins. Co. of North America 
v. Sloan. (U. S.) . f ; 

XIV. Notice and Pret of Loss. 

535. NECESSITY OF NOTICE. 


—General rule is that insured has no duty to make report of trivial accident to auto- 

— indemnity insurer. Home Indemnity Co. v. Banfield Bros. Packing Co., Inc. 

(Ark.) 

—Under automobile liability policy requiring insured to give insurer notice of accident, 

duty to give notice does not attach in case of trivial accident, where no reasonable 

ground exists for believing at the time that it involves any injury insured against. 

Baker v. Metropolitan Casualty Ins. Co. of New York. (Conn.) ..... 1606 

535—Requirement in liability policy that insured give immediate written notice to insurer 
of accident and of claim on account thereof held “condition precedent’? to insurer’s 
liability. Hoffman v. Employer’s Liability Assur. Corporation, Limited. (Ore.) .......1633 

§ 536. NECESSITY OF STATEMENT OR PROOF OF LOSS. 

536—Proof of disability rather than fact thereof held essential for recovery of disability bene- 
fits under life policy. New York Life Ins. Co. v. Jackson. (Ark.) 

536—Insured held not precluded from recovery of accident benefits by failure to furnish 
insurer certificate for each week during disability. Where policy provided for sick 
and accident benefits, and that sick benefits would not be paid unless member were 
confined in bed, and that members would be required to furnish insurer certificate for 
each week, during their disability, provisions as to confinement and certificate held to 
apply only to sick benefits, and not to accident benefits. Pilgrim Health & Life 
Ins. Co. v. Jenkins. (Ga.) 

536—Where building was totally destroyed without criminal fault of insured, and defense of 
fraud in obtaining policy was not maintained, amount of fire policy became liquidated 
demand, under valued policy statute, and insured’ s failure to supply proofs of loss within 
time specified in policy did not defeat right of recovery. Oberst v. Farmers’ Union Mut. 
Ins. Co. of Kansas. (Kans.) 

536—Insured claiming to have been incapacitated by accidental injury ‘only and not fur- 
nishing insurer any proof of doctor’s certificate of injury as required by accident 
policy held not entitled to recover. Curry v. Universal Life Ins. Co. (La.) .. 

536—Proof of loss under fire policy insuring real property need not be made when loss is 
tote - since claim for such loss becomes liquidated. Hanover Fire Ins. Co. v. Nash et al. 


§ 
535 


-1601 
535 


1243 


(Tex.) 155 

$36—Under disability clause of life policy providing for payment of first monthly benefit 
immediately on insurer’s receipt of due proof of disability, furnishing of such proof 
vat — precedent to insurer’s liability. Hayes v. Prudential Ins. Co. of America. 
( a 

§ 537. PERSONS WHO MAY GIVE NOTICE OR MAKE PROOF. 

537—Plaintiffs injured by one, driving another’s automobile with owner’s consent, were 
entitled to benefit of insurance covering any one driving with owner’s consent and could 
give notice of suit as required by policy or perform any conditions, breach of which, by 
assured, would destroy plaintiffs’ right against insurer. McClellan et ux. v. Madonti. 
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§ 539. TIME FOR NOTICE AND PROOF. 


(1). In general. 

539(1)—Under policy providing for disability benefits, claimant held required to be member 
of insurance club at time he submits proof of disability, and insurance must be in force 
at —-, of company’s approval of submitted proof. McGifford v. Protective Life Ins. 
‘0. (Ala. 

539(1)—Where insured died from accident occurring March 17, 1927, public administrator, 
who was only person charged with giving notice, learned "of death in October, 1928, 
and gave notice to insurer November 14, 1928, notice complied with policy requiring 
that notice be given as soon as reasonably possible. Hill v. Mutual Benefit Health & 
Accident Ass’n. (Cal.) . 

539(1)—Under automobile liability policy requiring insured to give insurer notice of acci- 
dent, duty to give notice does not arise until facts develop which would suggest to 
person of ordinary and reasonable prudence that liability may have been incurred, and 
duty is complied with if notice - given within reasonable time thereafter. Baker v. 
Metropolitan Casualty Ins. Co. of New York. (Conn.) 

539(1)—Written notice of disability and death of life insured, given to insurer’s general 
state agent within six months after last date premium was payable and forwarded to 
home office, held substantial none with policy. Life Ins. Co. of Virginia v. 
Williams. (Ga.) 1074 

539(1)—Under group policy providing that first installment of indemnity will be payable 
immediately upon receipt by insurer of proof of disability, time for proof held not of 
essence of contract. Horn’s Administrator v. Prudential Ins. Co. of America. (Ky.) 1090 

539(1)—Where apparently trivial injury resulting in total disability did not become serious 
until nearly month after accident, where insurer was promptly advised, notice was 
sufficient under accident and health policy requiring notice 20 days after accident 
or 10 days after commencement of disability from sickness. Ross vy. First American 
Ins. Co. (Nebr.) : 


(3). “Immediate’”’ notice. 

539(3)—Liability policy requiring insured to give “immediate” notice of accident does not 
require such notice until insured has learned of accident, provided he exercises reason- 
able diligence to acquire information and regulates business so that he may learn of 
accident covered by policy with reasonable celerity. Under liability policy requiring 
immediate notice to insurer of accident, insured on learning of accident had active duty 
to investigate and determine whether it was covered by policy and was chargeable with 
all information he possessed or could have acquired by reasonable diligence. Hoffman 
v. Employer’s Liability Assur. Corporation, Limited. (Ore.) 28 “en ...1634 


(5). Effect of failure or delay. 

539(5)—Delay in notifying life insurer of claim for total and permanent disability benefits 
held no defense to action on total disability clause. New York Life Ins. Co. v. Farrell. 
(Ark.) 

539(5)—Insured’s failure to notify insurer of injury to eye within 20 days from date 
of injury or within reasonable time thereafter held bar to recovery upon accident and 
health policy, where failure was due to insured’s negligence. Business Men’s Assur. 
Co. v. Selvidge. (Ark.) 

539(5)—Condition in automobile indemnity policy requiring notice of accident not being 
condition precedent, all rights under policy are not forfeited by failure to comply, and 
such failure is not defense to suit on policy, unless injury resulted therefrom. Under 
automobile indemnity policy, insured failing or refusing to comply with policy provision 
respecting notice of accident, to insurer’s prejudice, could not recover, and burden to 
show compliance or that failure worked no prejudice to insurer was on insured. Home 
Indemnity Co. v. Banfield Bros. Packing Co., Inc. (Ark.) 

539(5)—Insurer held not liable to injured employee under insolvent employer’s policy for 
protection of employees, which inured to benefit of employee, where employer and 
employee failed to give notice of injury and claim as required by ss Deauies Vv. 
Home Indemnity Co. of New York. (Miss.) 1629 

539(5)—lInsurer held not required to show prejudice from insured’ s delay in ‘notifying: it of 
accident under liability policy to justify interposing such delay as defense where time 
stipulated for notice is of the essence by terms of policy. Hoffman v. Employer’s 
Liability Assur. Corporation, Limited. (O re.) 

539(5)—-In action for injuries caused by automobile, delay in sending summons or copy of 
statement of claim to defendant’s insurer under policy insuring any one driving with 
owner’s consent, held not prejudicial where insurer had been notified of accident one day 
after its occurrence nearly two years before trial. McClellan et ux. v. Madonti. (Pa.) 1373 

539(5)—Failure to furnish proof of disability within time provided by disability policy 
held bar to recovery. Jefferson Standard Life Ins. Co. v. Williams. (Texas.) a 

539(5)—Premium payment made before filing of proof of disability could not be recovered 
under life policy providing for disability benefits and for return of premiums paid 
during disability. Black v. Jefferson Standard Life Ins. Co. (S. C.) 


(6). Excuses for failure or delay. 
539(6)—-Under liability policy requiring immediate notice to insurer of accident and of 
claim therefor, insured, as respects excuse for delay in giving notice, was chargeable 
with knowledge of his foreman concerning accident occurring at foreman’s work in 
another town. Hoffman v. Employer’s Liability Assur. Corporation, Limited. (Ore.) ..1633 
539(6)—Failure to give and furnish proof of disability contemplated by policy in order to 
recover disability benefits may be excused when it is impossible for insured to give 
notice and furnish proofs. Garner v. Volunteer State Life Ins. Co. (S. C.) 
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539(6)—That insured at time of receiving disability policy was 19 years old, and that 
insurer’s agent did not tell insured of provision requiring notice of disability within 
certain time held not to excuse insured for failure to give notice within time required 
by policy. That disability policy contained benefits and burdens which were placed 
therein without insured’s knowledge did not permit insured to receive benefits and be 
relieved from obligations ancillary to such benefits. Jefferson Standard Life Ins. Co. 
v. Williams. (Texas.) as etc ot 

§ 540. SUFFICIENCY OF NOTICE. 

540—Requirements of notice to insurer in accident and health policies are valid, and oral 
notice is insufficient where written notice is required. Verbal notice of injury to 
soliciting agent held not notice to insurer. Business Men’s Assur. Co. v. Selvidge. 
(Ark.) 

540—Insured’s failure to disclose to insurer facts regarding which no inquiry was made 
would not, in absence of fraud, violate condition of automobile liability policy requiring 
information respecting accident and co-operation with insurer. Insured’s failure to 
inform insurer that he had been asleep at wheel did not invalidate automobile liability 
policy so as to preclude injured guest from recovering against insurer amount of judg- 
ment against insolvent insured, where information was not willfully withheld, reached 
insurer’s attorney before trial, and insurer ene suit against insured. Killeen v. 


Preferred Acc. Ins. Co. of New York. (N. Y. 1368 


$ 543. PROOFS OF DEATH OR INJURY TO INSURED. 

543—Notice reciting that insured took passage on certain steamship on certain date, and 
was believed to have been lost overboard, that he was dead, and that his death was 
caused by violence or accident, held sufficient proof of loss under circumstances. 
“Affirmative proof of loss” within accident policy does not require sworn statement 
signed by beneficiary or some one in her behalf, in absence of specific policy or statutory 
requirement to that effect. Anderson v. Inter-State Business Men’s Accident Ass’n of 
Des Moines, Ia. (Ill.) .. 

§43—Insured’s proof of temporary disability which had ended before such ‘proof was made 
held =< = —— with total disability clause of life policy. Rose v. New York Life 
Ins. Co 0.) 

§ 544. BRODUCTION OF DOCUMENTARY EVIDENCE. 

544—Failure of insured to produce books on demand, as required by use and occupancy 
policy, is excused if books have been destroyed without insured’s fault. Insured under 
use and occupancy policy, whose books cf account referred to in policy have been 
destroyed without insured’s fault, is merely required to co-cperate to produce best 
proofs available. Insured who offered to submit to examination and to produce what- 
ever papers were available on insurer’s demand, under use and occupancy policy, for 
submission of bills, invoices, and vouchers after fire loss, substantially ccmplied with 
olicy provision for we of such papers. ee Fire & Marine Ins. Co. v. 
» c. Wanee Ca €U &).. ; 

§ 547%. ———— 

547'4—Fire policy requiring insured to exhibit remainder of insured property and submit 
to examination must be reaonably interpreted and cannot be used en against 
insured. L. D. Jennings Co., Inc., et al. v. North River Ins. Co. (S. C.) 

§ 548. EXAMINATION OF INSURED. 

548—Where fire policy was asset of community and required insured to submit to exam- 
ination, but was issued in wife’s name, husband, being proper party to sue in policy, 
must submit himself for examination. Breland et al. v. Great States Ins. Co. (Ia.) 

548—Fire policy requiring insured to exhibit remainder of insured property and submit to 
examination must be reasonably interpreted and cannot be used indiscriminately against 
insured. L. D. Jennings Co., Inc., et al. v. North River Ins. Co. 

548—Insured under use and occupancy policy, whose president submitted to complete exam- 
ination, substantially complied with policy provision for such examination, though tran- 
script containing president’s testimony was not subscribed. Springfield Fire lk Marine 
Ins. Co. v. J. T. Wilson Co. (U. S.) : 

§ 553. FRAUD OR FALSE SWEARING. 

(1). In general. 

$53(1)—Knowing and intentional overvaluation in sworn proofs of loss avoids fire policy 
under clause against false swearing. To prevent recovery on fire policy under clause 
against false swearing, overvaluation must be material and_must have been knowingly 
and intentionally made. Any waiver of proofs of loss held not to affect defense of 
insured’s false swearing in proofs of loss furnished after expiration of period required 
for furnishing such proofs, — sufficient to make jury issue. Globe & Rutgers Fire Ins. 
Co. v. Stallard et al. (U. S.) 


; 4 1 
$ 554. ESTOPPEL OR WAIVER AS TO NOTICE AND PROOFS OR DEFECTS 


AND OBJECTIONS. 
§ 555. ——- IN GENERAL. 
555—Fire insurer may, after loss has occurred, waive provision of policy requiring proof of 
loss. Devault v. Western Grain Dealers’ Mut. Fire Ins. Co. (Kans.) 
§ 556. ——- POWERS OF OFFICERS OR AGENTS. 
(1). In general. 
556(1)—Life policy prohibiting modification of contract except as written by officers referred 
only to provisions entering into contract, and did not preclude other agents from orally 
waiving proof of disability. Life insurer’s general state agent held such agent as could 
waive proof of — by refusal to furnish blanks therefor. Life Ins. Co. of Virginia 
v. Williams. (Ga.) 7 Sawer 
(2). Powers of adjusters. 
556(2)—Generally, adjuster empioyed by insurer to adjust fire loss has apparent authority, 
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while engaged in making adjustment, to waive proof of loss. Where no limitation on 
adjusters’ authorit ty in attending to fire loss was indicated by insurer, and adjusters 
came as insurer’s agents having authority to do whatever insurer could do with respect 
to subject of loss, adjusters had authority to waive eee of loss. Devault v. Western 
Grain Dealers’ Mut. Fire Ins. Co. (Kans.) 3 
557. — EXPRESS WAIVER. 

557—Waiver of proot of loss by adjuster may be by parol notwithstanding provision of fire 
policy that waiver of terms must be indorsed on policy. Devault v. Western Grain 


Dealers’ Mut. Fire Ins. Co. (Kans.) Sree . a0. sew 


$ 558. IMPLIED WAIVER IN GENERAL. 
(1). Acts and conduct in general. 
$58(1)—Any conduct on part of insurer tending to create belief in mind of claimant under 
policy that notice need not be given or that proofs of loss will be unnecessary operates 
as waiver of policy provision requiring such notice or proof. Nelson v. — 
Fidelity National Ins. Co. (Cal.) 
558(1)—Defense of action against insured by insurer under liability policy was not waiver 
of insurer’s defense to subsequent action by insured for indemnity that insured had 
not given insurer timely notice of accident, where it was stipulated that insurer’s 
defense of insured should not be waiver of right to deny liability. Hoffman v. 
ployer’s Liability Assur. Corporation, Limited. (Ore.) 
(4). Failure to furnish blanks. 
558(4)—Life insurer’s refusal to furnish blanks for proof of disability on ground that no 
liability existed waived requirement for er of —- Life Ins. Co. of eer Vv. 
Williams. (Ga.) 
§ 559. —— DENIAL OF LIABILITY. 
(2). Life and accident insurance. 
$59(2)—Accident insurer’s denial of liability to beneficiary on ground insured had not been 
member long enough held waiver of written proof of loss warranting instruction on 
estoppel. Washington Fidelity Nat. Ins. Co. v. Anderson. (Ark.) 
559(2)—-Insurer, denying liability on accident policy and refusing to furnish forms for 
proof of loss, waived such proof. Hill v. Mutual Benefit Health & Accident Ass’n. 
(Cal.) 
§59(2)—Insurer’s absolute refusal to pay or denial of liability dispenses with necessity 
of making formal proofs of loss. Travelers’ Ins. Co. v. Sanders. (Ga.)..... 
559(2)—Insurer, after unequivocally notifying beneficiary that on facts stated in notice of 
insured’s death there was no liability under accident policy, could not at trial 11 years 
later object to sufficiency of notice as proof of death. Anderson v. Inter-State Busi- 
ness Men’s Accident Ass’n of Des Moines, Iowa. (IIl.) 
559(2)—-Insurer waived notice and proof of disability under group policy by denying liability 
thereunder. Horn’s Administrator v. Prudential Ins. Co. of America. (Ky.) 
559(2)—Insured furnishing four weekly physician’s certificates of disability, as required by 
accident policy, and offering two more, which insurer rejected, was not required to 
offer further certificates to recover additional benefits. Johnson v. Universal Life Ins. 
Co. (La.) 
559(2)—Failure to give notice or furnish ‘proofs ‘of ‘disability, or defects in notice and 
proofs, is waived by life imsurer’s denial of liability on other grounds. Misskelly v. 
Home Life Ins. Co. (N. C. 
559(2)—Denial of liability on accident and health policy on ground of election to rescind 
for fraud precluded insurer from pleading as defense failure to give required notice of 
loss. Ross v. First American Ins. Co. (Nebr.) ne 
§59(2)—-Insurer’s knowledge of claim based on presumption of dez ith arising from insured’s 
absence, and denial of liability, held to dispense with proof of death. Apfelbaum et al. v. 
Prudential Ins. Co. of America. 
559(2)—Where insurer denied further liability ‘for weekly benefits under disability policy, 
requirement of policy that insured file weekly certificates of physician ~——- to 
disability held waived. Interstate Life & Accident Co. v. Spurlock. (Tenn.) 
559(2)—Where insurer received proof of death, its denial of claim because insured was 
not in sound health when life policy was delivered obviated necessity of making 


additional proof of death. Universal Life & Accident Ins. Co. v. Armstrong et al. 
(Texas.) 


§59(2)—Insurer dnsine liability on accident policy on ground that policy was not in force 
at time of accident thereby waived compliance with policy requirement as to proof of 
loss. Alamo Health & Accident Ins. Co. v. Cardwell. (Tex.) 


559(2)—-Insurer’s denial of liability under life policies when claim was presented held 


waiver of proof of death. Illinois Bankers’ Life Ass’n of Monmouth, IIl., et al. v. 
Talley. (U. S.) oe 


§ 560. —— oes - OBJECT OR TO ‘STATE GROUND OF OBJECTION. 
nm genera! 

560(1)—Insurer’s receipt of proof of insured’s disability on insurer’s blank forms, filled in 
and signed by insured’s physician without objection, was evidence of waiver of defects 
therein. Tibbets v. Prudential Ins. Co. of America. (Pa.) 

§ 561. ADJUSTMENT OF LOSS AND NEGOTIATIONS FOR SETTLEMENT. 

561—Under “reservation of Rights Agreement” between automobile indemnity insurer and 
insured after insured’s failure to give notice of accident, investigation made by insurer 


was not waiver of defense - failure to give notice. Home Indemnity Co. v. Banfield 
Bros. Packing Co., Inc. (Ark.) 
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waived proof of loss and so that suit could not be brought until after lapse of 
sixty days. Lincoln Fire Ins. Co. v. Hurst. (Fla.) 

$61—Insurer’s investigation of insured’s claim under disability clause in life policy ‘not- 
withstanding proof, submitted after time limit in polices | had expired, showed that 
insured’s disability had already ended, did not constitute ‘“‘waiver” of policy require- 
ments as to notice and proof of disability. Rose v. New York Life Ins. Co. (Ohio.).. 

$61—Where insurer’s adjuster investigated fire and without objection accepted proofs of loss 
which he had assisted in preparing, insurer could not assert proofs of loss were not 
properly furnished, notwithstanding execution of nonwaiver agreement at time of investi- 
gation. Davis v. Aitna Ins. Co. (Tenn.) 

561—Formal proofs of fire loss held waived where insurer’s adjuster made examination 
and except as to amount of loss admitted liability and tendered payment of amount of 
appraisers’ award. A®tna Ins. Co. v. Murray. (U. : 

561—Insurer by sending agent to investigate loss under fire policy waived right to formal 
notice we by policy. Howrey et al. v. Star Ins. Co. of America. (Wyo.) 

§ 562. — »-AYMENT OF LOSS. 

562—Insurer < paying part of loss under fire policy to mortgagee of property waived right 
to formal notice required by policy. Payment by insurer to insured of part of amount due 


under policy of insurance effects waiver of serene — of loss. Howrey et al. v. 
Star Ins. Co. of America. (Wyo.) ‘ 


XV. Adjustment of Loss. 


§ 566. EFFECT OF ADJUSTMENT. 

566—New contract to pay amount agreed upon in adjustment of fire loss arises upon com- 
pletion of adjustment agreed to by both insurer and insured. Home Ins. Co. of New 
York v. Shepherd et al. (Tex.) 

§ 567. EFFECT OF PROVISIONS OF POLICY FOR APPRAISAL OR ARBITRA- 

TION. 

567—Insured rightly refused to act on arbitration agreement containing provision that 
appraisers should separate damage caused by fire from damage caused by explosion, 
where it was conceded by insured that explosion had taken place. Ruth Realty Co. 
Inc. v._ Northern Ins. Co. of New York. (N. 


567—Appraisal agreement is revocable by either insured or fire insurer until 
Robinson v. Lumbermen’s Mut. Casualty Co. (Pa.) 

§ 571. APPOINTMENT OF UMPIRE. 

571—Evidence in proceedings by insured for appointment of new umpire held insufficient to 
establish fraud in selection cf umpire by appraisers under fire policies. Issue of fraud 
in appraisers’ selection of umpire for determination of loss under fire policies cannot be 
tried on conflicting affidavits, but action should be brought to set aside award. County 
court held without jurisdiction to appoint new umpire for appraising fire loss, where 


appraisers, pursuant to ~. had appointed umpire and their award had not been set 
aside. Buffalo Ins. Co. et al. v. Yoscovitz. (N. Y. 


) gi 
§ 572. PROCEEDINGS ON APPRAISAL, OR ARBITRATION. 
572—-In absence of requirement in fire policy or submission agreement, whether insured is 
entitled to be heard by appraisers depends on circumstances. Where facts as to what 
goods were destroyed or as to construction of building must be first ascertained before 
beginning appraisement of fire loss, proceeding partakes of judicial function of ascer- 
taining facts as regards insured’s right to hearing. tna Ins. Co. v. Murray. (U. S.) 
§ 574. VALIDITY AND EFFECT OF APPRAISAL OR AWARD. 
(1). Form, requisites, and validity of award in general. 
574(1)—Award held invalidated by failure of appraisers seeking to ascertain loss under 
fire policy to include all property covered by submission agreement. Where fire policy 
and submission agreement require appraisers to ascertain “sound value of goods,” 
meaning value before fire, appraisers’ failure to ascertain sound value 
award. AStna Ins. Co. v. Murray. (U. S.) 
(2). Irregularities in proceedings. 
574(2)—Where insured had no notice of meeting of appraisers under fire policy, and had 
no opportunity to furnish appraisers with proof of character and value of building 
and furniture destroyed entire award held invalid. Stockwell et al. v. Equitable Fire 
& Marine Ins. Co. (Cal.) 
(3). Partiality or other misconduct of arbitrators. ; 
574(3)—Appraiser’s denying insured’s request to be heard regarding value of stock of 
shoes before fire constituted misconduct invalidating award. Omission to accord hearing 
to insured regarding value of goods before fire does not invalidate appraisers’ award 
if no dispute exists concerning property destroyed and value is readily ascertainable 


or within appraisers’ knowledge or ee is ascertainable by inspection. AStna Ins. 
Co. v. Murray. (U. S. : 


574(3)—“‘Appraisers” award of $8,000 set selde for gartieanship, failure to find sound 
and damage value, and inadequate investigation, and insured awarded $13,000 for fire 
loss. Appraisement under fire policy must be impartial and substantially according to 
oo arbitrations. Azar v. Eureka-Security Fire & Marine Ins. Co. et al. 


“acted on.” 


invalidates 


(U: 


574(3)—Fire policy clause permitting submission of dispute to competent and “disinterested 
appraisers” excludes both pecuniary interest and bias and prejudice and is designed to 
secure tribunal acting in quasi-judicial capacity, free from partisanship and seeking to do 
equal justice between parties. Fraud, misconduct, carelessness, or partiality of appraisers 
resulting in, and evidenced by, award grossly below actual loss, justifies setting aside of 
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= ao fire policy. Phoenix Assur. Co., Limited, of London, eee Vv. Deve. 
(4). Inadequacy of award. _ 

574(4)—In insured’s action on award, answer charging partiality and bias of insured’s 
appraiser and umpire in fixing fire los stated de me : against demurrer. L. 
Jennings Co., Inc., et al. v. North River Ins. Co. > 

Effect of award in general. 

574(5)—Where insurers agreed that one or both were liable for loss sustained by insured 
from explosion and submitted matter to arbitration, defendant insurers could not main- 
tain that, notwithstanding arbitrators’ finding that plaintiff insurer was not liable for 
loss, defendants could dispute their liability. Where plaintiff and defendant insurers 
agreed that one or both were liable for loss from explosion, and submitted to arbitration 
whether plaintiff’s boiler policy covered any part of loss, plaintiff held entitled to recover 
from defendant advance payment made to insured, where arbitrators found that no part 
of insured’s loss was covered by plaintiff’s policy. Hartford Steam Boiler Inspection & 
Ins. Co. v. Firemen’s Mut. Ins. Co. et al. (Conn.) 1230 

574(5)—Appraisal provided for in standard fire insurance policy held not. “arbitration,” 
and appraisement merely operates as conclusive evidence of damages. Robinson v. 
Lumbermen’s Mut. Casualty Co. (Pa.) ‘ Ee 

(7). Actions to set aside award. 

574(7)—Evidence supported judgment based on jury’s implied finding that appraisers’ 
award under fire policy was void because procured without opportunity to insured to 
furnish appraisers with proof of character or value of property destroyed. In action on 
fire policy where defense of appraisers and issue regarding invalidity of award was 
presented to jury and general verdict rendered in favor of plaintiff, further specific 
findings of court respecting invalidity of award held unnecessary to support judgment. 
Stockwell et al. v. Equitable Fire & Marine Ins. Co. (Cal.) Tee 

574(7)—Insurer, having demanded appraisal, could not invoke, as defense to insured’s 
action on award, insured’s refusal to submit, after award, to examination required by 
fire policy. L. D. Jennings Co., Inc., et al. v. North River Ins. Co. (S. C.) .. . 1534 

574(7)—Submission to distinterested appraisers of fire loss is lawful and award is pre- 
sumptively correct. Appraisers’ awards determining loss under fire policies should be set 
aside only on clear convincing evidence of fraud, gross mistake, re misconduct, 
or failure to perform duties. Aitna Ins. Co. v. Murray. (U. S.)... .. 101 

574(7)—Under evidence that award of appraisers under fire policy a : grossly inadequate 
and other evidence tending to show partiality of appraiser to insurer, question of invalidity 
7 —— al held for jury. Phoenix Assur. Co., Limited, of London, — v. Davis. 
( ) ; ; +4 ae 

§ 575. FAILURE OF APPRAISAL OR ARBITRATION. 

575—As respects failure of appraisal, while appraisers to determine loss under fire policy are 
appointed by parties, they are not a ~ control of parties. Norwich Union Fire Ins. 
Soc., Limited, of Norwich, Bn: gland, et al Com. Co. S:.*> ; pectieg 1215 

§ 578. REFUSAI, TO ADJUST OR ARBITRATE LOSS. 

578—Fire insurer’s revocation of appraisal agreement before agreement is acted on enables 
insured to sue forthwith on policy. Where fire insurer revoked appraisal agreement 
before appraisers had acted, award made by insured’s appraiser and umpire held not 
competent evidence of damages. Robinson v. Lumbermen’s Mut. Casualty Co. (Pa.).. 122 


§ 579. SETTLEMENT BETWEEN PARTIES. 

579—Adjustment releasing automobile theft insurer on condition that car recovered after 
theft be repaired and returned to insured, conditional buyer, held no defense, where 
insurer voluntarily surrendered car to refinance corporation for buyer’s default despite 
insurer’s knowledge, when adjusting, of buyer’s default and refinance corporation’s right 
to reclaim and sell car. Salinger v. General Exchange Ins. Corporation. (La.) 194 

579—Where facts were disputed, and fire policy, interpreted by its terms and under the 
law, entitled insured to full face amount thereof, insured’s acceptance of smaller sum 
and giving of receipt in satisfaction of claim under policy held not to defeat action for 
balance. Spencer v. Farmers’ Mutual Ins. Co. of Sullivan County. (Mo.) ... 926 


XVI. Right to Proceeds. 


§ 580. — and. TO OWNER OF PROPERTY OR INTEREST INSURED. 
(1). In genera 
580(1)—Vendor’s assignee, in view of unreasonable delay in perfecting title, held in default, 
entitling vendee to proceeds of fire insurance as against assignee, notwithstanding 
requirements that vendee keep premises insured for vendor’s benefit. Martinsen v. 
Morton Farmers’ Mutual Ins. Assn, (Ia.) 


580(1)—Landlords held not entitled to proceeds of fire policy taken out by lessee’s suc- 
cessors who were month by month tenants and not assignees, since they bore no rela- 
tionship of privity to landlords. One having insurable interest in property may secure 
fire policy, and upon destruction of property is entitled to keep policy proceeds though 
other person also having insurable interest sustains heavy loss. Yoshida et al. v. 
Security Ins. Co. of New Haven, Conn. (Ore.) 675 


580(1)—Tenant in common held not equitably estopped by forfeiture clause requiring insured 
to be sole and unconditional owner, to recover on fire policy issued to cotenant in 
common as trustee, notwithstanding tenant in common filed proof of loss under another 
fire policy, stating that he was sole and unconditional owner, since cotenant’s insurer 
was not injured thereby. Tenant in common held not judicially estopped to recover on 
fire policy requiring insured to be sole and unconditional owner, issued to cotenant in 
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common as trustee, because he swore to proof of loss under another fire policy stating 
he was sole and unconditional owner, where same adjuster represented both insurers, 
knew of conflicting claims, and sent proof of loss to tenant in common with direction 
to sign at marked place. Broyles et al. v. Scottish Union & National Ins. Co. (Tenn.) 
(2). Property subject to mortgage or other lien. 

$80(2)—Where mortgagor breached covenant to insure property for protection of second 
mortgage, but insured property fo1 benefit of itself and first mortgagee, and first mort- 
gagee waived right to insurance money due for small loss, second mortgage held to have 
equitable lien upon insurance money to extent of his interest. Greenberg v. 1625 Putnam 
Avenue Corporation et al. (N. Y. , : ; ; J 

§ 581. POLICY PAYABLE TO OR FOR BENEFIT OF MORTGAGEE OF PROP- 

ERTY INSURED. 

581—That covenant in mortgage required mortgagor to carry insurance for stipulated 
minimum amount for benefit of mortgagee held not to limit right of mortgage to 
minimum amount mentioned, where insurance policies for greater amount were assigned 
or made payable to him. Federal Land Bank of Baltimore v. Cosimano. (Md.) 

581—Clause in fire policy making loss payable to mortgagee as his interest might appear, and 
providing that mortgagee’s interest should not be invalidated by any act of mortgagor, 
effects two policies of insurance, one to the mortgagor and other to mortgagee. Hennessey 
v. Helgason et al. (Miss.) / 

581—-Where entire instrument showed fire policy covered only furniture, and that it was taken 
for mortgagee’s protection words ‘“‘on building items,” in clause providing that loss on 
building items was payable to mortgagee as its interest appeared, should be treated as 
surplusage, and mortgagee could recover for furniture destroyed. London & Provincial 
Marine & General Ins. Co., Limited, of London v. Sykes et al. (Tex.) : 

581—Mortgagee may protect his interest in property by loss payable clause or standard 
mortgage clause in fire policy procured by mortgagor, or by himself procuring policy. 
Rights of mortgagee under fire policy containing standard mortgage clause are subject to 


all terms and conditions of policy except those expressly waived by insurer. State Bank 
1 


of Chilton et al. v. Citizens’ Mut. Fire Ins. Co. of Janesville. (Wisc.) 
§ 583. LIFE OR ACCIDENT POLICY PAYABLE TO INSURED, HIS REPRESEN- 
TATIVES OR ESTATE. 
(2). Policy payable to relative or person equitably entitled. 
583(2)—Insurance company, paying proceeds of policy to one entitled thereto under “facility 
of payment” clause, held not required to make second payment to true widow, regardless 
of whether company believed it was making payment to true widow. Wilson v. Metro- 
politan Life Ins. Co. (N. Y.) 
$ 584. LIFE OR ACCIDENT POLICY DESIGNATING BENEFICIARY. 
§ 585. —— RIGHTS OF PERSONS DESIGNATED IN GENERAL. 
(1). In general. vs ¢ 
585(1)—Where life policies provided for payment to insured’s wife if living, and, if not, 
to insured’s executor or administrator in trust for insured’s legal heirs, and upon wife’s 
death insured changed beneficiary, proceeds of policies belong to insured’s administratrix 
to hold in trust for insured’s legal heirs, where no by-laws provided for change of bene- 
ficiary. Southwestern Life Ins. Corp. v. Wilson et al. (Mo.)......... 
585(1)—Beneficiary of life policy has no greater right than insured. Cory v. Massachusetts 
Mut. Life Ins. Co. (R. I. 


585(1)—Insured had right to name whomsoever he chose as beneficiary in group, life certi- 


ficate, by whatever name he chose, if no fraud was committed. Levas v. 
Life Ins. Co. (Wash.) CT ee 
(2). Effect of clause making policy payable to relative or person equitably entitled. 
585(2)—Facility of payment clause held to authorize life insurer to pay either beneficiary, 
or undertaker, for burying insured, or insured’s sister, who had contracted with under- 
taker to pay burial expenses. Facility of payment clause absolved life insurer from 
liability on policy, where insurer delivered proceeds thereof to party equitably entitled 
thereto, although intending delivery to beneficiary, Watson v. Pilgrim Health & Life 
Ins. Co. (Ga.) 
(3). Policy payable to wife. 
585(3)—Where beneficiary of life policy was designated by name followed by word “wife” 
name — since “wife”? wes descriptio persone. Aitna Life Ins. Co. v. Hartley 
. (Md.) 
—— VESTED INTEREST OF BENEFICIARY. . 
586—Designation of beneficiary to life policy initiates in beneficiary’s favor an inchoate gift 
of policy proceeds, which, if not revoked by insured prior to death, vests in beneficiary 
eae of insured’s death. Travelers’ Ins. Co. of Hartford, Conn. v. Fancher et al. 
586—That beneficiary paid premiums gave him no vested interest in life policy which 
reserved right to change beneficiary. Allen et al. v. AStna Life Ins. Co. et al. (Mo.) 
586—Interest of insured’s wife as irrevocable beneficiary of life policy cannot be divested 
without her consent so long as policy remains valid. Ruckenstein v. Metropolitan Life 
: y 


etropolitan 


Ins. Co. (N. ; : seas cae 
$86—Where life policy reserved to insured unrestricted right to change beneficiary, bene 
ficiary had no vested right to insurance at maturity, but only had expectancy of bene 
fit. Riley v. Wirth. (Pa.) 
$86—Wife, named beneficiary in husband’s life insurance policies, reserving full liberty to 
change beneficiary, had no vested rights, but was only insured’s appointee to receive 
any insurance due at his death. Kincaid v. New York Life Ins. Co. (U. S.) ... ‘ 
586—Wife held to have acquired equitable right to proceeds of husband’s life insurance 
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as against second beneficiary, by virtue of implied contract under which wife made 
expenditures of her money, where her acceptance of its terms was shown by subsequent 
use of her earnings. Consideration for implied contract under which wife acquired 
equitable right to proceeds of husband’s life insurance as against second beneficiary 
held sufficient, where such consideration consisted of future as well as past expenditures. 
Claim of second beneficiary of life policy, who was volunteer, cannot override equitable 
but vested interest of first beneficiary, and even if equitable interests of the two 
beneficiaries were equal, priority in time would give better right. Wife’s act in leaving 
husband held not as matter of law to breach contract under which she acquired equitable 
rights in proceeds of husband’s life insurance. Travelers’ Ins. Co. v. Gebo et al. (Vt.) 
587. CHANGE OF BENEFICIARY. 

587—Contention that change of beneficiaries of life policy pursuant to insured’s request 
was not fully completed when insured died held not available to original beneficiary, 
where, as to such beneficiary, policy constituted wagering contract. Allen et al. v. 
7Etna Life Ins. Co. et al. (Mo.) .. 

§87—Life insured doing all that she could under circumstances to effect ‘change of bene- 
ficiary would effect change of beneficiary, notwithstanding mode prescribed by policy - 
change of beneficiary was not exactly followed. Life insurer, sued by original and sub- 
stituted beneficiaries, waived policy requirements for changing beneficiary by paying 

policy proceeds into court. Riley v. Wirth. (Pa.) 

§ 590. RIGHTS OF CREDITORS. 

590—Where neither owner of property nor mortgagee secured by fire policy paid premium, 
but insurance agent did and loss occurred, agent held entitled to money arising from 

loss as credit on premium as against mortgagee. Barry & Brewer vy. Wright. (Miss.) 

Insured’s widow who was former beneficiary, held not to have equitable lien upon 
proceeds of life policy for premiums paid by her, where such premiums were paid 
when she was beneficiary and policy provided for change of beneficiary at will of 

insured. Guardian Life Ins. Co. of America v. Mareczko et al. (N. J.) ..... ; 
87—-Where insurance contract so provides, beneficiary may be changed at instance of 
insured, and no vested right exists in beneficiary unless circumstances establish 
equitable interest in proceeds; but in such case, beneficiary’s rights will be protected 
against substitution of second beneficiary who has no superior equity. As regards right 
of insured to change beneficiary, equitable interest in proceeds of life policy may arise 
in - neficiary as result of contract with insured. Travelers’ Ins. Co. v. Gebo et al. 

it. 
§ 591%. INDEMNITY “INSURANCE. 


5$911%4—That automobile liability policy contained clause forbidding 
until 


590 


action against insurer 
amount of loss was fixed by final judgment did not prevent person injured by 


operation of insured automobile from suing insurer directly, since statute intended to give 
direct right of action to injured person in cases where liability of insured is covered by 
terms of policy. Bougen v. Volunteers of America et al. (La.) 

5914%4—Statute granting direct right of action against automobile insurer to person injured 
a — —_— of automobile conferred procedural and not substantive right. Tuck v. Harmon 
et a (La.) 

$911%4—Suit would lie to apply obligation of. insurer, under voluntarily executed extra- 
territorial clause of automobile liability policy insuring motorist against loss from lia- 
bility for damage on account of bodily injuries, to payment of judgment recovered 
against motorist for consequential damage for medical expense and loss of services 


resulting to parents of minor children injured by motorist’s negligence. Cormier et al. 
v. Hudson et al. (Mass.) 


$914%4—Person injured by insured automobile may have insurance money applied to satisfac- 
tion of claim for damages only after claim against insured is reduced to judgment or 
equivalent. Statute giving judgment creditor right to have insurance money applied to 
satisfaction of claim for damages caused by insured automobile confers right against 
insurer ancillary to primary right against insured. Mathewson v. Colpitts. (Mass.) 


591%4—Insured’s judgment creditor whose execution has been returned unsatisfied has no 
greater right under automobile liability policy against insurer than insured would have 


had if he had brought suit against insurer after aan paid judgment. New Amsterdam 
Casualty Co. v. Mandel et al. (N. J.) 


5911%2—Under statute providing for liability insurance on emaiius, injured passenger has 
original right of action against insurer. Engleson v. Commerce Casualty Co. (N. Y.). 

$9134. Where Massachusetts motorist has Massachusetts liability policy and Massachusetts 
statute provided only for suit in equity by injured party against insurer, person injured 
in Rhode Island automobile accident held not entitled, after obtaining judgment against 
motorist, to sue motorist’s insurer in law action under Rhode Island statute, but could 
proceed against insurer in equity. Right of insured’s judgment creditor to sue insured’s 
liability insurer, being purely statutory must be ——- by statutory methods. Farrell 
v. Employers’ Liability Assurance Corporation. (R. 

59114—Indemnity policy will not form basis of cause 4 action against insurer by one 
injured by negligence of insured. One injured by negligence of insured may join 
insurer in suit against insured, where policy creates primary liability on part of insurer 
in favor of injured party. One injured by negligence of insured must bring his suit 
within terms of policy before he can recover from insurer whose liability rests solely 
on policy, since insurer’s liability is purely contractual. Kuntz et al. v. Spence et al. 
(Tex.) ‘ 

591%4—Statute making insurer proper party in action for damages caused by negligent opera- 
tion of motor vehicle held to render ineffective policy provisions postponing time for 
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commencement of action against insurer until final judgment against insured. Lang v. 
Bawmanm c¢ Oh. CW) coc cicecccwccck ea SoS er : 4 

$91%4—Automobile liability insurer under policy issued in state with statute embodied 
therein by operation of law is liable to injured person for damages which he may 
recover against insured. Oertel v. Williams et al. (Wis.) wake 

§ 593. ASSIGNEE OF POLICIES BEFORE LOSS. 

$93(1) tile poliee eerie 

59: —Life policy provision requiring assured’s assignee t Z i *S 
extent, thereof is intended only for benefit of Sumer eee eee et ee — 
ae is not available to conflicting claimant. Travelers’ Ins. Co. v. Morris et al 

§ 594. ASSIGNMENT OF CLAIM FOR LOSS. ed 

594—Assignment of policy benefits or policy, where policy provides that such assignment 
shall be void, gives assignee no right of action on policy. Beneficiary assigning benefits 
of life policy providing that assignment of benefits should be void retained right to sue 
insurer in her own name. Tyler v. National Life & Accident Ins. Co. (Ga.) ce 

594—Cause of action on fire policy held chose in action which was subject of equitable 
transfer and assignment. Mahler v. Milwaul:ee Mechanics’ Ins. Co. et al. (N. C.) 1263 

594—Written instrument appointing creditor debtor’s agent to collect insurance and dis- 
tribute proceeds among creditors held valid without consideration. Where creditor 
appointed as insured’s agent to collect fire insurance and distribute proceeds among 
creditors, agreed to pay stipulated amount of proceeds to insured, creditor could not 
appropriate such amount to payment of other indebtedness of insured. J. M. Radford 


1130 


Grocery Co. v. Estelline State Bank. (Tex.) 


XVII. Payment or Discharge, Contribution, and Suincgniien. 


§ 595. ELECTION TO REBUILD OR REPLACE PROPERTY. 

595—Insurer could not compel insured to accept return of automobile after institution of 
suit following expiration of period during which theft policy entitled insurer to with- 
hold payment, notwithstanding policy provided for return of automobile with compensa- 

si tion for damage. Kleinman v. Globe & Rutgers Fire Ins. Co. Cm 3.) .. 

595—Right of mortgagee to recover money damages under fire policy containing standard 
mortgage clause held subject to reserved option of insurer to rebuild destroyed property. 
Insurer could not exercise option to rebuild property destroyed under standard fire 


policy which separately valued destroyed barn and silo, which together constituted single 
structure, by offering to merely rebuild barn, but insurer should have offered to rebuild 
structure in its entirety. State Bank of Chilton et al. v. Citizens’ Mut. Fire Ins. Co 
of Janesville. (Wisc.) : ; ; _ 


§ 597. TIME OF PAYMENT. 


1288 


97—Where judgment in suit on accident policy was not entered until 27 months after 
death of insured, insurer was required to pay insurance in lump sum, since provision 
for 25 monthly installments contemplated immediate and successive payments. Alamo 
Health & Accident Ins. Co. v. Cardwell. (Tex.) Pre ee a cin'saieeta ae Sean 1593 
—Where insurer wrongfully refused to compensate insured for total, permanent dis- 
ability under group policy, it could not after expiration of time so to do, elect whether 
to pay insured lump sum or installments. Where insurer wrongfully refused to com- 
pensate insured for total, permanent disability under group policy, it waived right to 
elect between alternative methods of payment, and became liable for full amount in 
one sum. Prudential Ins. Co. of America v. Faulkner. (U. S.) 

§ 598. INTEREST ON AMOUNT OF LOSS. 

§98—Interest on life policy held properly payable from date that proof of death was 
accepted by insurer. North Carolina Mutual Life Ins. Co. v.+Terrell. (Ala.) ‘ 

598—City suing on public liability policy held entitled to interest from date it paid judg- 
ments for damages, not merely from time of filing bill against insurer. Public liability 
policy protecting city held within statute requiring debtor to pay interest from due date. 
City of Lawrenceburg v. Maryland Casualty Co. (Tenn.) ; Raid 

598—Insurer could not complain because judgment -on life policy allowed interest from 
specified date, where claim matured prior to such date, and insurer rejected claim on 
grounds unsupported by good reason. Universal Life & Accident Ins. Co. v. Armstrong 
et al. (Texas.) ‘ ; ee 

598—Allowance of interest on loss covered by fire policy from date of loss was erroneous 
where policy contained provision making loss payable 60 days after furnishing of proof 
of loss. City of New York Ins. Co. v. Middleton. (Tex.) 128 

$98—Interest was properly allowed against fire insurer from date it denied liability and 
refused payment for loss. Union Assur. Soc., Limited et al. v. Equitable Trust Co. 
et al. (Tex.) ; waa ae are ae aes 

$98—-Where instrey trnautherizedly refused to pay amount due on insurance certificate, 
allowance of interest om amount due from date of imsured’s death to date of judgment 
ment held proper. Protective Mut. Ben. Ass'n v. McCuistion et al. (Tex.) ; 

598—Where fire policy provided that loss was payable 60 days after furnishing proof of 
loss, and insurer did not deny liability for loss, interest should be allowed to insured 
from 60 days after total loss of insured house, since such total loss makes proof of 
loss unnecessary. Hanover Fire Ins. Co. v. Nash et al. (Tex.) ; : ae 

§ 602. DAMAGES FOR REFUSAL OF PAYMENT. 

602—Statutory penalty against insurer, held applicable to action for gross damages for 
breach of policy provision for weekly benefit in case of permanent disability from sick- 
ness. National Life & Accident Ins. Co. v. Sims. (Ark.) re suas .. 24 

602—That insurer’s assertion of nonliability under accident policy was made in good faith 
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held no defense to assessment of statutory penalty and allowance of attorney’s fees, 
where insured recovered full amount sued for. Life & Casualty Ins. Co. of Tennessee 
v. Barefield. (Ark.) . 

602—In action on accident policy for $500, allowance of $150 attorney’s fee to plaintiff 
held to require reduction to $100. Washington Fidelity Nat. Ins. Co. v. Anderson. 
(Ark.) ; 

602—-Assessment of statutory penalty and attorney’s fee upon insurer which denied liability 
in suits on life policies by beneficiary who recovered amount sued for, less premiums 
due to insurer, held not error. Continental Life Ins. Co.-v. Gray. (Ark.) . 

602—Assessing 12 per cent. penalty and attorney’s fees in action on accident policy held 
not error, where, before submission to jury, court permitted amendment of complaint 
reducing amount claimed. Pacific Mutual Life Ins. Co. v. McCombs et al. (Ark.) 
—Verdict assessing damages and attorney’s fees against life insurer held unauthosized, in 
view of close legal questions involved. New York Life Ins. Co. v. Watson. (Ga.).. 
-Fire insurance company held not liable for damages and attorney’s fees for delayed 
payment, where insurer acted in good faith and delay was result of inadvertent 
error by clerk. Insured, suing fire insurance company for damages and attorney’s fees 
for delayed payment of loss, held not required to make demand after statutory period 
had elapsed before filing suit under facts. Greenleaf v. Westchester Fire Ins. Co. 
(La.) : 
-Insurer held not liabile for penalty or attorney’ s fees for ‘delay in paying claim under 
accident policy, where insured offered to settle for one more weekly payment and 
physician certified that she should be well in week; insurer having reasonable grounds 
to contest claim for additional benefits. Johnson v. Universal Life Ins. Co. (La.) 

602—Life insurer is liable for vexatious refusal to pay, if refusal was willful and without 
reasonable cause as facts would have er: to reasonable men. Rush v. Metropolitan 
Life Ins. Co. (Mo.) : 

602—Whether fire insurer’s refusal to pay ‘loss is "vexatious must be determined, by facts 
as they appeared when refusal was made. Reasonable doubt as to fire insurer’s liability 
precludes recovery of penalty for insurer’s vexatious refusal to pay loss. Goodman 
et al. v. National Liberty Ins. Co. (Mo.) 

602—-$1,475 punitive damages for insurer’s breach of contract causing actual damage of 
$48 held not so excessive as to require interference by reviewing court. Bradley v. 
Washington Fidelity Nat. Ins. Co. (S. C. 

602—City suing on public liability policy held entitled to penalty ‘for refusal to pay, where 
policy did not, on its face, cover place of accident, and city delayed application for 
reformation, and there was no evidence that insurer’s officers knew of agent’s agree- 
ment that policy would give complete coverage. City of Lawrenceburg v. Sarre 
Casualty Co. (Tenn.) 

602—Statute requiring payment of 12 per cent damages and attorney’s fee for insurer’s 
failure to pay life policy within 30 days after demand, being highly penal, is strictly 
construed. Universal Life & Accident Ins. Co. v. Armstrong et al. (Texas.) ‘ 

602—Statute providing for penalty against insurer not paying insurance within 30 days after 
demand is highly penal, and must be strictly construed. Life insurer, denying all lia- 
bility for permanent disability insurance, held liable for statutory penalty, though 
insured sued for sum in excess of amount recovered. Connecticut General Life Ins. 
Co. v. Bertrand. (Tex.) 

602—-Statute requiring insurer to pay 12 per cent. damages and reasonable attorney’s fees 
after refusing to pay within time required under life policy, being penal, must be 
strictly construed. Judgment for statutory penalty and attorney’s fees to insured who 
demanded cash surrender. value of life policy held properly refused, where insurer 
recognized obligation to pay and delay was caused by insured’s depositing check for 
collection with bank which became insolvent and subsequent partial suspension by drawee 
bank. National Old Line Ins. Co. v. Russell. (U. 


S.) 

§ 603. RELEASE OR DISCHARGE FROM LIABILITY. 

603—Insurer’s payment of portion of indemnity in advance under health and accident 
policy, based on estimated continuance of disability, held sufficient consideration for 
on of insurer from future liability. Mutual Ben. Health & Accident Assn. v. Ferrell. 

PR 5 as 

603—Beneficiary ‘held not required as condition to suing on life policy, to return, or tender 
to insurer, money — given her for fraudulent release. Bankers’ Reserve Life 
Co. v. Harper. (Ark : 

603—Agreement, wherein cased " relieved insurer from liability in consideration that 
insurer defend suit against insured, held void for want of consideration where policy 
bound insurer to defend suit. Milks v. Tritten. (Mich.) 

603—Under liberal practice engaged in by attorneys for both sides in action ‘on insurance 
contract, tender back to insurer of consideration for release given by plaintiff held 
made in seasonable time, though considerably delayed. Bradley v. Washington Fidelity 
Nat.. Ins. So; €.. ©) 

603—Where insured settles with or releases tort-feasor from liability for fire loss before 
being paid by insurer, insurer’s right to subrogation against tort-feasor is lost, though 
to extent of payment insurer is relieved of liability. Neither subrogation nor set-off is 
available to insurer, where fire loss exceeds amount recovered from insurer and tort- 
feasor. Propeck v. Farmers’ Mutual Ins. Assn. of Grayson County. (Tex.) 


603—Agreement, whereby insured settled with alleged wrongdoer fire damages in excess of 
amount of insurance and expressly excepted from settlement loss covered by insurance 
and insured’s and insurer’s right to proceed against alleged wrongdoer, therefore, held 
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not to destroy insurer’s right to subrogation, nor to constitute defense to action on 
fire policy. Holbert v. Safe Ins. Co. (W. Va.) 
§ 605. SUBROGATION OF INSURER. 
§ 606. —— ON PAYMENT OF LOSS IN GENERAL. 
(1). In general. 
606(1)—‘“‘Subrogation” is equitable right, inuring to insurer after having paid loss to 
insured. Insured under automobile fire insurance policy settling with tort-feasor, after 
having settled with insurer, need not reimburse insurer, except for amount insured 
received from tort-feasor, where insured acted in good faith, and insurer did not 
assist in collection. Where one committing tort on insured, knowing that insurer has 
already paid insured, settles with, and obtains release from, insured, release will not 
preclude insurer’s enforcement of its right as subrogee. Insurer paying for fire damage 
to insured’s automobile, caused by third party’s tort, held not entitled to recover from 
insured amount which tort-feasor’s insurer paid insured for destruction of personal 
effects, not covered by fire policy, notwithstanding insured released tort-feasor and his 
insurer from all liability. American Automobile Fire Ins. Co. v. Speiker. (Ind.) 
606(1)—-Fire insurer not party to second fire policy taken out by mortgagor without mort- 
gagees’ knowledge or consent could not have right of subrogation against second 
insurer, where judgment against both insurers apportioned fire loss. Union Assur. Soc., 
Limited et al. v. Equitable Trust Co. et al. (Tex.) ; en Fa wie we 
606(1)—Neither subrogation nor set-off is available to insurer, where fire loss exceeds 
amount recovered from insurer and tort-feasor. Propeck v. Farmers’ Mutual Ins. Assn. 
of Grayson County. (Tex.) Sein mse abate ele date 6 
(2). Subrogation to rights of mortgagees. 
606(2)—Payments to mortgagee, under fire policy, nullified as to property owner by his 
taking more insurance without consent of first insurer, did not inure to property owner’s 
benefit and discharge his obligation to mortgagee. Insured, who nullified fire policy by 
taking more insurance without consent of first insurer, could not complain that mort- 
gagee accepted less than insurer’s full liability. In suit by insurer subrogated to right 
of mortgagee, to foreclose mortgage, exclusion of insured’s proof regarding manner of 
settlement between insurers and mortgagee was not error, absent allegation of error or 
fraud, where insured had nullified his rights against first insurer by taking additional 
insurance without first insurer’s consent, contrary to terms of policy. Federal Union 
Ins. Co. v. Griffin. (La.) 
606(2)—Where mortgagee in possession of fire policy did not comply with new owner’s 
request to notify insurer of change of ownership, and failed to inform new owner 
thereof, but paid premiums thereafter maturing and called on new owner for reimburse- 
ment, new owner’s loss to extent of amount of policy was chargeable to mortgagee, 
and to that extent mortgagee had no rights as against new owner to which insurer 
could be subrogated. Ward et al. v. Continental Ins. Corp. et al. (Okla.) ; 
606(2)—-Insurer paying fire loss to mortgagees under policy void as to mortgagor was 
subrogated to mortgagees’ rights. Union Assur. Soc., Limited et al. v. Equitable 
Trust Co. et al. (Tex.) “uO Ree em tee asa eae een . 
696(2)—Where fire insurer, denying liability to owner, paid fire loss to holder of trust 
deed lien, and holder later had property sold under trust deed and bid in property for 
sum which, together with amount received from insurer, was insufficient to satisfy the 
debit, insurer, notwithstanding subrogation clause in policy, held not entitled to fore- 
closure or to interest in the property. National Ben Franklin Fire Ins. Co. of Pitts- 
burgh, Pa. v. The Praetorians. (Tex.) 
(3). Subrogation under marine policies. 
606(3)—Charter agreement that rent for scow included insurance, and lessor’s letter regard- 
ing responsibility for loss, relieved lessee of liability for loss of scow, and deprived 
insurer as subrogee of claim against lessee for its negligence. Evidence, in insurer’s 
action to recover payment made for loss of leased scow, established that iessee was 
negligent in mooring scow, and in failing to adopt reasonable means for its protection 
while storm was in progress. Evidence, in insurer’s action to recover payment made for 
loss of scow, established that payment was in compromise of insured’s claim for loss. 
Insurer making payment for loss of leased scow, in compromise of insured’s claim, 
not knowing that insured released its lessee from liability, in absence of fraud, waived 
claim, as subrogee, against insured or its lessee for lessee’s negligence. Lessor of 
leased scow could not assert claim against lessee for any part of general average in 
case of loss, where there was total loss of scow and compromise payment by insurer. 


Northwestern Fire & Marine Ins. Co. v. Fred T. Ley & Co. (N. Y.) 


(5). Subrogation under guaranty and indemnity policies. 

606(5)—Insurer paying judgment on behalf of insured judgment debtor is entitled to be 
subrogated to insured’s right to contribution from jcint tort-feasor and joint judgment 
debtor under remedial statute. Travelers’ Ins. Co. v. McLane et al. (N. Y.) 

606(5)—Where joint cause of action against owner of premises and coal company in favor 
of third party for injuries sustained through latter’s negligence in replacing manhole 
cover was settled by owner’s insurer, owner’s insurer held not entitled to maintain 
action against company’s insurer to recover benefits under liability policy on theory that 
insurance contract was not made for its benefit. Upon recovery by insurer of owner of 
premises against coal company for amount of settlement for injuries caused by negli- 
gence of coal company in replacing manhole cover, insurer and owner of premises might 
have cause of action against coal company’s insurer on proof that judgment was 
recovered and execution returned unsatisfied against coal company. Greater New York 
Taxpayers’ Mutual Ins. Assn. et al. v. Sinram Bros., Inc. et al. (N. Y.) 
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§ 607. UNDER ASSIGNMENT OF RIGHTS OF INSURED. 

607—Where insurer after fire loss takes assignment of bond and mortgage theretofore 
executed by insured nad brings suit to foreclose, insured is entitled to offset amount 
of fire loss against amount due on bond and mortgage. In foreclosure proceeding 
instituted by insurer as assignee of mortgage, equity court will fix amount of fire loss, 
if pleaded, in order to establish amount of setoff to which insured mortgagor is entitled. 
White v. Evans et al. (N. J.) 

607—-As respects fire insurer’s suit under subrogation assignment by insured against explo- 
sion insurer for share of money paid to insured not knowing explosion caused fire, 
plaintiff must prove allegations of its complaint. Halifax Fire Ins. Co. 
Nova Scotia, 
Ohio. (Tex.) 


XVIII. Actions on Policies. 


§ 608. NATURE AND FORM OF REMEDY. 
608—Insured’s widow, named beneficiary in life policy, could recover from insurer only 
on its promise to pay her, and hence was not entitled to accounting. Kincaid v. New 
York Life Ins. Co. (U. S. P. , 
§ 612. CONDITIONS PRECEDENT IN GENERAL, 
612—Provision in liability policy that insured’s judgment creditor could sue insurer upon 
return of execution unsatisfied held not condition precedent to suit. Johnson v. McGil- 
christ (Standard Acc. Ins. Co. of Detroit, Mich., Garnishee). (Wash.) 
(1). In general. 
612(1)—-Payment of insured’s indebtedness to life insurer held not condition precedent to 
suit on policy in force at death. McDonnell v. Hawkeye Life Ins. Co. (Mo.) 
612(1)—Return, by beneficiary to insurer, of $2,500 paid under release obtained by duress 
by insurer from beneficiary, named in two life policies for $10,000, held not condition 
precedent to action by beneficiary to recover amount of policies, since release was not 
supported by valid consideration. Mack v. Acacia Mut. Life Ass’n. (Mo.)........1116 
(2). Notice and proof of loss. 
£12(2)—Provision in automobile indemnity policy requiring notice of accident to insurer 


held not condition precedent. Home Indemnity Co. v. Banfield Bros. Packing Co., Inc. 
(Ark.) 1601 


Ch. ¥.3 851 
612(2) 


Where policy requires insured to furnish notice and proofs of loss within specified 

or reasonable time, compliance with requirement is condition precedent to recovery, in 
absence of waiver by insurer. Alamo Health & Accident Ins. Co. v. Cardwell. (Tex.) .1593 

612(2)—Insured’s action on policy providing for compensation payments on _ insured’s 

furnishing due proof of total and permanent disability held not premature because 

report of insured’s physician showed disability was not total, since insured was not 


oes by physician’s statements. Colovos v. Home Life Ins. Co. of New York. 

(Uta rink sre israspeaa atte ed Sinaty Bat : 
(3). Submission to appraisal and arbitration. 

612(3)—-In Pennsylvania, insured may bring action on fire policy, notwithstanding failure 


to comply with covenant requiring prior appraisal. Ford v. Grocers’ Mutual Ins. Co. 
CU. S$.) : 637 


failed without her fault was not required to enter into second appraisal agreement as 
condition precedent to recovery on contract. Insured on seasonable demand must comply 
with appraisal clause in fire insurance policies. or there can be no recovery. Norwich 
Union Fire Ins. Soc., Limited, of Norwich, England et al. v. Cohn. (U. S.) 1215 
§ 614. DEFENSES. 
§ 615. - IN GENERAL. 
615—Insured’s recovery of compensation does not bar recovery of health and accident policy 
benefits. Carter v. Metropolitan Life Ins. Co. (Ga.) toe 163 
615—Insurer could defend on ground that policy was void, notwithstanding premium was 
not tendered to insured, since, if judgment was rendered for insurer, judgment could 
be rendered for insured for premium without additional pleadings. (Ky.) : _-- 1627 
615—Statute providing that defense of misrepresentation should not be valid in suits on life 
policies unless insurer deposited in court premiums received held applicable to domestic 
assessment insurance companies. Bowers v. Missouri Mut. Ass’n. (Mo.) 46 
615—In action on industrial life policy, that insured was not in sound health when policy 
was taken out, and that policy was not delivered and accepted during insured’s lifetime, 
held not different grounds of defense, so that insurer’s changing from one to another 
would constitute change of defenses. Stockstill v. Life & Casualty Ins. Co. (Tenn.). 
615—Under life policy providing for avoidance thereof and forfeiture of premiums paid if 
insured should take his life, insurer need not, as condition precedent to avoiding lia- 
bility in event insured commits suicide, return premiums. Sovereign Camp, W. O. W. 
v. Barnes. (Tex.) F x oak Sve taster take Soh ae mes Sa ce a 
§ 61614. CONCLUSIVENESS OF ADJUDICATION IN ACTION AGAINST INSURED. 
616'4—Unsuccessful suit against insured who carried automobile liability policy does not bar 
injured party from bringing suit against insurer. Sewell v. Newton et al. (La.) .....1611 
616%4—Where injured party obtained verdict and judgment against motorist, based on lack 
of ordinary care of motorist’s agent, motorist’s liability insurer, sued by injured party, 
could not set up defense that injuries were willfully inflicted and hence not covered by 
policy. Jusiak et al. v. Commercial Casualty Ins. Co. < B) : ‘ 
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616%4—Insurer held bound by judgment against insured, where insurer’s attorney defended 
insured. Johnson v. McGilchrist (Standard Acc. Ins. Co. of Detroit, Mich., Garnishee). 
(Wash.) ; ‘ 
§ 618. VENUE. 
618—Action on policy. insuring against accidental injury or death and total disability 
caused by disease, to recover for disability so caused, may be maintained in county of 
insured's residence. Continental Casualty Co. v. Toler. (Ark.) ‘ 
618—Statute providing that actions against insurance companies ‘“‘may’’ be brought in 
specified counties requires them to be brought there. In action against foreign insurance 
corporation on policy, where service is had upon insurance commissioner, suit must be 
brought in county where loss occurred or plaintiff resides. Statute relating to obtaining 
jurisdiction of person of foreign corporation by service on agent held not to authorize 
suit against foreign insurance company in county other than those specified by statute 
controlling venue of such suits. Firemen’s Fund Ins. Co. v. Cole. (Miss.) 1522 
§ 620. LIMITATIONS BY PROVISIONS OF POLICY. 
§ 621. —— TIME BEFORE ACTION CAN BE MAINTAINED. 
621—-Suit on disability clause of life policy providing for beginning of disability payments 
six months after anniversary of policy next succeeding receipt of proof of disability 
held premature, where brought about one month after proof of disability was made. 
Atlas Life Ins. Co. of Tulsa, Okla. v. Wells. (Ark.) , : 
Insured held not required to wait until recovery from illness before suing for indemnity 
payments, though health and accident policy required affirmative proof of loss after 
termination of period for which company was liable. Nelson v. Washington Fidelity 
National Ins. Co. (Cal.) 7 : wee ; ‘ 
621—Under group policy which postponed payments for employee’s permanent disability 
until six months after insurer received proof thereof, deceased employee’s beneficiary 
could not recover such benefits in action brought about two weeks after beneficiary 
furnished insurer with such proof. Hundley v. Metropolitan Life Ins. Co. (N. C.)..1137 
§ 622. —— TIME WITHIN WHICH ACTION MUST BE BROUGIIT. 
(2). Validity of provisions. 
622(2)—Stipulations in life insurance policies that no suits should be brought thereunder 
“after’’ two years from time right of action. accrued held void as requiring that suits 
be filed within two years after such time, in violation of statute. Taylor v. National 
Life & Accident Ins. Co. (Tex.) tka did eae eves te gs Fant 
(4). Circumstance excusing compliance with provisions. 
622(4)—-Suit on accident policy brought March 1, 1930, held under facts not barred by two- 
year limitation in policy, though insured died from accident occurring March 17, 1927. 
Hill v. Mutual Benefit Health & Accident Ass’n. (Cal.) : 1570 
(6). Bringing new action. 
622(6)—-Amended petition, filed more than four years after original petition, from which it 
differed only in theory of right of recovery on theft policy, amended petition alleging 
ownership of stolen car and original petition alleging that insured was subrogated to 
mortgagee’s rights, held not to present new cause of action barred by limitation. Agri- 
cultural Ins. Co. of Watertown, N. Y. v. Morgan-Woodward Auto Co. (Tex.) 
622(6)—Where original action on fire policy was brought within 12 months, but action was 
dismissed, second action brought after expiration of 12 months’ limitation held barred; 
statute being inapplicable. Duncan v. Federal Union Ins. Co. (W. Va.) 
§ 623. —— WAIVER OF LIMITATIONS. 
(1). In general. 
623(1)—Adjuster’s admission of liability under fire policy and offer to pay only certain sum 
waived proof of loss and provision that suit could not be brought until after lapse of 
sixty days. Lincoln Fire Ins. Co. v. Hurst. (Fla.) 
(3). By conduct inducing delay. 
623(3)—Negotiations for settlement during first few months after fire held not to affect 
running of 12-month limitation period for instituting suit prescribed by standard fire 
policy. Nott v. National Fire Ins. Co. of Hartford. (N. Y.) 
§ 624. PARTIES. 
(1). Parties plaintiff in general. 
624(1)—Beneficiary under loss payable clause in fire policy is party beneficially interested, 
entitled to sue on policy. Gunn yv. Palatine Ins. Co., Ltd. of London, England et al. 
(Ala.) . acer cA nea 
624(1)—In wife’s action upon burglary policy for loss of goods owned by her, husband held 
properly joined as plaintiff, where contract of insurance was made with him. Distad 
et al. v. ‘Etna Casualty & Surety Co. (Ky.) 1627 
(2). Persons to whom policy is payable. 
624(2)—Suit on fire policy, pavable to conditional sale vendor and purchaser, could be 
maintained by purchaser individually, and for use of vendor who refused to join in 
suit. Lincoln Fire Ins. Co. v. Hurst. (Fla.) 
(7). Defendants in general. 
624(7)—Insurer in automobile liability policy held properly joined as defendant in action to 
recover damages as result of collision notwithstanding no action clause in policy. 
Whether insurer can be joined with insured in action to recover damages as result of 
automobile collision is question of procedural law as to which law of state in which 
action is brought controls. Insured in automobile liability policy held not necessary to 
action to recover for damages as result of collision. Oertel v. Williams et al. (Wis.)..1007 
(8). Defects and objections. 
624(8)—Question whether insured suing on automobile fire policy providing for payment 
to mortgagee for account of all interests should have brought suit in mortgagee’s name 
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could not be raised by demurrer, but only by plea. If insured | suing on automobile 

fire policy providing for payment to mortgagee for account of all interests was required 

to bring suit in mortgagee’s name, failure to do so was mere nonjoinder. Williams vy. 

Home Ins. Co. (Miss.).. Se Oona ae a ee pie ac tase ee 
§ 625. PROCESS. 


§ 627. —— AGAINST FOREIGN INSURANCE COMPANIES. 
(1). In general. 

627(1)—Service of summons on foreign insurance company’s designated agent for service in 
Pulaski county operated to give jurisdiction to court of county wherein company had 
local agent. Pacific Mutual Life Ins. Co. v. Henry. (Ark.) 

627(1)—Service of summons on foreign insurance company’s local agent in county where 
suit was brought gave chancellor jurisdiction as against contention that service was 
bad because not on designated agent for service in state. Scottish Union & National 
Ins. Co. v. Hutchins, Chancellor. (Ark.) ; : : 122 

627(1)—Jurisdiction of foreign insurance company cannot be obtained by service on former 
agent who is not in fact agent of company when process is served. Fireman’s Fund 
Ins. Co. v. Cole. (Miss.) . a ee ke 1522 

§ 629. FORM AND REQUISITES IN GENERAL. 

(1). In general. 

629(1)—Express claim for interest held unnecessary where complaint was upon life policy, 
in Code form since interest is incident of debt. North Carolina Mutual Life Ins. Co. 
v. Terrell. (Ala.) gate , ; 

629(1)—Facts indicated in statute for count declaring on insurance policy are sufficient as 
pleading. Statutory requirement for declaration upon life policy held applicable to 
proof of damage held not demurrable. Complaint alleging that insurer owes insured 
upon accident policy for loss of sight of eye solely through accidental means, and that 
insured suffered disability when policy was in full force and effect, and that insured 
made legal proof of damage held not demurrable. American Bankers’ Ins. Co. v. Dean. 
(Ala.) ‘ : Sateen wea é 

629(1)—In action upon health and accident policy, count alleging that sum was due on 
policy and that policy was in force at time of illness and that insurer breached policy 
held not demurrable. American Bankers’ Ins. Co. v. O’Neal. (Ala.) . 

629(1)—-Complaint on accident policy held not defective for failure to aver term policy, 
that policy was in force, and that notice was given insurer of injury. Liberty National 
Life Ins. Co. v. Brown. (Ala.) ’ ae Brat fn oe Pin 

629(1)—Counts alleging fire insurer orally insured or contracted to insure property held 
demurrable, where not averring contract was supported by consideration and what it 
was. Allegation that defendant failed to bind defendant to insure property held too 
indefinite as allegation of breach of oral contract to insure property against fire. 
Globe & Rutgers Fire Ins. Co. of New York v. Eureka Sawmill Co. (Ala.) 

629(1)—Petition on fire policy covering automobile, failing to allege that insured was 
owner of automobile and to state its value when destroyed by fire held insufficient. 
Failure of petition on fire policy covering automobile to allege that insured was owner 
to state value of automobile when destroyed by fire could not be cured by presence 
and contents of “blue book’? which fixed value of automobile. To recover on fire policy 
covering personal property, ownership and value thereof must be alleged. American 
Liability & Surety Co. v. Hill. (Ky.) ; : 1609 

629(1)—-In action for injuries sustained in automobile collision, petition alleging that insurer, 
sued jointly with insured, insured owner of automobile or any adult members of 
household against loss, without alleging that policy was for protection of insured or 
benefit of third parties, held to state cause of action against insurer. Tuck v. Harmon 
et al. (La.) ; ; oe eh eeaee k : ‘ 1349 

629(1)—In suit for damages to automobile caused by collision, petition against insurer of 
husband’s automobile, alleging that insurer insured husband or any adult member of 
household against loss because of injury to any person in operation of automobile, 


stated no_cause of action, since suit was for property damage only. Tuck v. Harmon 
et al. (La.) 


629(1)—In action on fire policy, declaration sufficiently alleged that insurer had_ settled 
with mortgagee of insured truck for its interest in policy. In action on automobile 
fire policy made payable only to mortgagee for account of all interests, declaration 
sufficiently alleged that insurer settled with mortgagee only for its interest and refused 


ye loss with insured in accordance with policy. Williams v. Home Ins. Co. 
(Miss. ) p 


1352 


1358 


629(1)—In action on life policy by assignees of insured’s heir, petition not showing right 


of heir in policy, amount of insurance or sum due and premium payments, held not to 


state cause of action. In action on life policy, petition must allege existence and terms 
of policy right or interest entitling plaintiff to sue, performance or waiver of conditions 
precedent, death of insured, amount of insurance, and fact that it is due and payable 
and unpaid. McDonnell et al. v. Hawkeye Life Ins. Co. (Mo.) aaa -o ys ees mies 

629(1)—In injured party’s action against motorist’s automobile liability insurer, allegation 
that execution against motorist was returned unsatisfied held sufficient to show ‘“‘insol- 
vency” within policy, entitling injured party to sue insurer; “insolvency” within policy, 
meaning general inability to answer pecuniary engagements. Jusiak et al. v. Com- 
mercial Casualty Ins. Co. (N. J.) ae : : 3 

629(1)—Petition alleging generally issuance of automobile accident policy, its delivery, 
accident, and injury and that injuries were received within terms of policy and that 
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necessary conditions fixing liability had been performed, held sufficient as aganist general 
demurrer. Postal Indemnity Co. v. McCauley. (Tex.) ; : 980 
629(1)—Complaint, seeking to charge insurer with liability for death, caused by negligent 
operation of insured’s taxicab, must be liberally construed. Bennett v. King County 
Cab Co. et al. (Wash.) ae -1003 
629(1)—Statute providing for incorporation of insurance policy in short form of pleadnig 
held applicable to notices of motion for judgment on policies. Hawkins et al. v. Giens 
Falls Ins. Co. (W. Va.) 691 
630. ——- INSURABLE INTEREST. 
In action upon fire policy insured’s insurable interest in property need not be alleged 
directly if fact appears interentially. Complaint, alleging that after fire insured submitted 
to insurer their proof of loss covering their loss on building, and that after submission 
of proof of loss, landlords asserted right to insurance money, held sufficient allegation 
of insurable interest in property. As respects necessity of pleading insurable interest, 
issuance of fire policy is admission that insured possesses insurable interest in property. 
Yoshida et al. v. Security Ins. Co. of New Haven, Conn. (Ore.) 
631. ——- SETTING FORTH OR ANNEXING POLICY AND ACCOMPANYING 
DOCUMENTS. 
31—In determining whether complaint in action upon fire policy alleges insurable interest, 
statement in fire policy attached to complaint cannot be considered. Yoshida et al. v. 
Security Ins. Co. of New Haven. (Ore.) . 
634. ——- PERFORMANCE OR WAIVER OF ‘CONDITIONS 
(1). In general. 
34(1)—Petition alleging that insurance company orally insured plaintiff in consideration of 
“payment” of specified premium held demurrable for failure to aver that payment was 
made. Home Ins. Co. of New York v. Cardwell. (Ky.) Cede as 908 
134(1)—Plaintiff’s pleadings, alleging compliance with terms of life insurance policy sued 
on and payment of all premium assessments, were sufficient to support judgment for 
plaintiff. Texas Mut. Life Ins. Ass’n v. Love. (Tex.) 1167 
634(1)—Amended petition in action on fire policy held to sufficiently raise question of 
waiver of conditions of policy. Howrey et al. v. Star Ins. Co. of America. (Wyo.)..1380 
(2). Conditions as to notice and proof of loss. 
34(2)—-Where insured did not notify insurer of accident within time required by auto- 
mobile accident policy, insured must plead justification, for not so notifying insurer to 
recover. Postal Indemnity Co. v. McCauley. (Tex.) 980 
34(2)—-Where life policy with disability clause conditioned insurer’s liability for disability 
benefits on proof of total and permanent disability, allegation in insured’s statement of 
claim that-proof was furnished, or that it was waived by insurer, was essential. Peters 
v. Mutual Life Ins. Co. of New York. (U. S.) 
635, LOSS AND CAUSE THEREOF. 
35-—Declaration alleging that insured died on certain day by accidental means in Lake 
Michigan held sufficiently to allege accident caused insured’s death within 90 days as 
required by accident policy. Anderson vy. Inter-State Business Men's Accident Ass’n of 
Des Moines, Towa. (IIL) ‘ , ‘ 
Declarations alleging insured’s death from sunstroke while playing golf, and_ that 
there was no bodily infirmity or disease which could have been contributing cause of 
death, held insufficient to state cause of action on accident policies covering death from 
bodily injuries effected through external, violent, and “accidental means.” Tandress v. 
Phoenix Mut. Life Ins. Co. et al. (U. S.) 1558 


637. ——- ASSIGNMENT OF POLICY. 
Complaint on automobile fire policy alleging transfer or assignment of policy to plain- 


tiff after loss occurred held not demurrable. Home Ins. Co. of New York v. Campbell 
Motor Co. (Ala.) 


639. ANTICIPATING DEFENSE. 

Policy provisions, relieving insurer from liability, need not be negatived by insured in 
his pleadings or evidence to recover on policy. Hall v. American Ins. Co. of New York. 
(Ta.) 1510 
640. PLEA, ANSWER, OR AFFIDAVIT OF DEFENSE. 

(1). In general. ; 

'40(1)—That insured automobile was not on one of locations named in theft policy when 
stolen held not special defense required to be pleaded in suit on policy. Monroe Auto- 
mobile & Supply Co. v. Orient Ins. Co. (La.) 993 

140(1)—Affirmative defense containing no allegations at to where or how insurance con- 

tract was entered into held insufficient to raise issue as to situs of contract. George L 

Squire Mfg. Co. v. National Fire Ins. Co. of Hartford, Conn. (U. S.) 100 

(2). Avoidance and forfeiture. , 

40(2)—-Clauses contained in policy avoiding insurer's liability on happening of event are 
matters of defense which, together with their breaches must be pleaded by insurer, to 
be available. Kleinman v. Globe & Rutgers Fire Ins. Co. (N. J.) 1016 

(4). Notice and proofs of loss. ; ; 

40(4)—-Failure of insurer to plead, under oath, lack of notice and proof of loss, created 
presumption that such notice and proof was given. Alamo Health & Accident Ins. Co. 

v. Cardwell. (Tex.) , 1593 

641. REPLICATION OR REPLY AND SUBSEQUENT PLEADINGS. 

(1). In general. 5 : 

41(1) -In action on insurance contract, reply offering return of alleged consideration for 

release given by plaintiff held not demurrable, though not alleging tender of return of 
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such consideration before commencement of action. Bradley v. Washington Fidelity Nat. 
ins. Go. “CS; £3 SEs fete terns ‘ atwwsiv. SD 
§ 645. ISSUES, PROOFS AND VARIANCE. 
(2). Matters to be proved. 
645(2)—-Insured cannot recover on automobile theft policy without allegation or proof that 
stolen automobile was insured by defendant. Monroe Automobile & Supply Co. v. Orient 
Ins. Co. (La.) eae ; eco ena ate 
645(2)—In injured party’s action against motorist’s liability insurers, that insured breached 
clause requiring notice of injury held matter of defense which must be pleaded and 
proved by insurers. Rockmiss v. New Jersey Manufacturers’ Ass’n Fire Ins. Co. et al. 
CN... 5.) 
645(2)—In 
insurable interest at time policy was issued and also when fire occurred. 
al. v. Security Ins. Co. of New Haven, Conn. (Ore.) om ies 
645(2)—Beneficiary could not recover on life insurance policies, though insurer’s rescission 
of reinstatement thereof involved no settlement of policies, in absence of allegation or 
showing that dividends, available to pay cverdue premiums or purchase extended insur- 
ance, were sufficient to carry policies until insured’s death. Kincaid v. New York Life 
Ins;. Co. (U. $.) Sic Beane wo ahaa ets Pee ; 
645(2)—-In action on insurance policy, misrepresentation, fraud, or deceit must be specially 
pleaded and affirmatively proved. Puget Sound Bulb Exchange v. St. Paul Fire & 
Marine Ins. Co. (Wash.) ott aia ; : ae 
(3). Evidence admissible under pleadings. 
645(3)—In action on fire policy, alleged exclusion of evidence tending to show that fire 
was of incendiary origin and that house was permitted to remain vacant contrary to 
policy provision held not erroneous; such issues not being raised by pleadings. Stock- 
well et al. v. Equitable Fire & Marine Ins. Co. (Cal.) : wee 394 
645(3)—Where insured brought suit on accident policy for accidental injury, insurer’s 
showing that insured suffered from malaria, made to rebut claim of accidental injury, 
did not enlarge pleadings. Curry v. Universal Life Ins. Co. (La.) .... 476 
645(3)—Allegation of petition, in suit on automobile theft policy, that all con 
were complied with, was general allegation that stolen automobile was on_ location 
enumerated in policy, so as to authorize introduction of contrary evidence by defendant. 
Monroe Automobile & Supply Co. v. Orient Ins. Co. (NLa.) Sir ise taculerare ais 
645(3)—Insurer failing to set up condition precedent contained in accident policy sued on 
and failing to allege its breach by insured waived defense based on insured’s claimed 
breach of condition precedent. Lehnherr v. National Accident Ins. Co. (Neb.) ‘ 
645(3)—Insured’s failure to furnish verified plans and specifications when demanded was 
not available as defense at trial in action on fire policy, where insurer failed to plead 
nonperformance of condition by insured. Ruth Realty Co., Inc. v. Northern Ins. Co. 
of New York. (N. J.) Ri eee ? eee 
645(3)—Evidence to establish waiver or estoppel of insurer held competent in action on 
life policy, notwithstanding absence of pleading thereon, where insurer set up in answer 
defense of insured’s unsound health and brought out proof of insured’s ailment on 
cross-examination of plaintiff. Salamida v. John Hancock Mut. Life Ins. Co. of Boston, 
Mass. (N. Y.) ene ear Seas hata Se naaaae 
645(3)—In action on life policy, testimony as to representations of insurer’s agent held 
improperly admitted, where complaint did not charge fraud, and policy was not 
ambiguous. Hawkins v. North Carolina Mutual Life Ins. Co. (S. C.) ..... 
645(3)—In action on fire policy, where insurer filed general denial, admitting plaintiff’s 
sworn itemized list of property claimed destroyed with plaintiff's valuation held proper. 
Fidelity & Guaranty Fire Corp. v. Ormand. (Tex.) : Creager $4 
645(3)—Supplemental petition of insured, suing on mutual fire policy, alleging that member- 
ship in insurer was never forfeited, that he was in good standing, and that insurer 
admitted liability, entitled insured to show estoppel and waiver of claimed forfeiture 
because of late payment of assessment. Propeck v. Farmers’ Mut. Ins. Ass'n of Gray- 
son County. (Tex.) chiens eered ; eth ae 
645(3)—Allegations of plaintiff's trial petition and implied general denial of defendant’s 
allegations of facts constituting forfeiture of life insurance policy sued on entitled 
plaintiff to prove that her check for premium assessment was forwarded to defendant 
at latter’s request and received, deposited for collection, and held after its dishonor 
by defendant. Texas Mut. Life Ins. Ass’n v. Love. (Tex.).. a ha elahs isdeusaeer 
645(3)—-Evidence, on issue of waiver of premiums of life policy providing for total dis- 
ability benefits, held insufficient to establish that insured became totally and permanently 
disabled before policy lapsed so as to be incapable of furnishing proof to insurer. 
Atlantic Life Ins. Co. v. Fugate. (Va.) ; 96 
(5). Variance. 
645($)—In action on oral insurance contract alleged to have been made in consideration of 
payment of premium, evidence which merely showed plaintiff's promise to pay gave 
rise to material variance, requiring peremptory instruction for defendant. Home Ins. 
Co. of New York v. Cardwell. (Ky.) aveiiiels 3 A ie Peedi A 
§ 646. PRESUMPTIONS AND BURDEN OF PROOF. 
(1). In general. 
646(1)—In suit on group policy proof that employer had collected premiums due thereon 
from deceased established prima facie case whereupon burden was on insurer to 
establish its affirmative defense. Equitable Life Assurance Society v. Florence. (Ga.) 263 
646(1)—As prerequisite to penalty of double indemnity and attorney's fees, assured must 
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prove that insurer failed to pay amount due under policy for longer period than 30 
days from receipt of written notice or physician’s certificate attesting assured’s sickness. 
Tucker v. Columbian National Life Ins. Co. (La.) 283 
646(1)—Policy Souths relieving insurer from liability, need not be negatived by insured 
in his pleadings or evidence to recover on policy. Hall v. American Ins. Co. of New 
York. (la.) ; J me 
646(1)—Insured, under accident and health policy, had burden of showing authority of 
insurer’s adjusting agent to act in adjusting loss so as to bind insurer. Mutual Ben. 
Health & Accident Ass’n. v. Caver. (Miss.) 
646(1)—In action on accident policy, burden of proving affirmative defenses was on insurer. 
Mayhew v. Travelers’ Protective Ass’n of America. (Mo.) 
646(1)—In action under automobile liability insurance policy, there is presumption that 
driver of insured’s car was driving it with consent of insured. Fox vy. Employers’ 
Liability Assur. Corporation, Limited, of London, Eng. (N. Y.) 
(2). Avoidance and forfeiture—Insurance of property. 
646(2)—In action on fire policy, there was no presumption that outstanding title note, which 
had been marked paid before maturity, was not paid at time of fire destroying insured 
automobile. Globe & Rutgers Fire Ins. Co. v. Pruitt et al. (Ark.) .. 744 
646(2)—Insured under fire policy has burden to show sole and unconditional ownership of 
property at time policy was issued. City of New York Ins. Co. v. Middleton. (Tex.) 128 
C)..- - Life and accident insurance. 
646(3)—Where false answers were made respecting applicant’s health, in application for 
life policy, presumption is always against fraud of medical examiner. Maggini v. West 
Coast Life Ins. Co. (Cal.) f ‘ ‘ Peery es 
646(3)—In suit on life policy, insurer has burden of showing that representations made by 
insured in application were material and untrue. New York Life Ins. Co. v. Watson. 
(Ga.) om ; ea atareia 1414 
646(3)—Burden was on insurer in action on life policy to show that insured’s alleged 
fraudulent representations in application were untrue, intended to conceal condition of 
his health, and inducement, for issuance of policy. Parke v. New York Life Ins. 
Co. (Mont.) : 
646(3)—In action on life policy which "provided that insurance should not take effect if 
insured was not in sound health on date thereof, plaintiff had burden to prove insured’s 
sound health. Battah v. Prudential Ins. Co. of ‘Amavies. (N. Y.) pad ’ .... 846 
646(3)—Insurer had burden to prove that insured was not 60 years old at time of taking 
out death benefit certificate as alleged in application, which allegation was presumably 
true. Hardy v. State Mut. Ben. Soc. (Pa.) ; ‘ 
646(3)—Beneficiary, who prevented doctors from disclosing why insured consulted them 
during five-year period previous to insurance application because communication was 
privileged, cannot claim presumption that consultations were for minor ailments which 
did not avoid life policy for false representations thereon in application. Connolly v. 
Equitable Life Assur. Soc. of United States. (S. D.) = Be PORES 1160 
646(3)—Insurer in action on accident policy had burden to prove that insured’s answers 
were false and insufficient and given in bad faith, or, if in good faith, were false or 
insufficient and material. Sloan v. Indemnity Ins. Co. of North America. (U. S.) 137 
646(3)—Where plaintiff in action on life policy made prima facie case burden of showing 
that some material provision of contract had been violated was on insurer. Pitt v. 
Metropolitan Life Ins. Co. (Va.) 
(4). Payment of premiums. 
646(4)—Insured suing on accident policy had burden to prove payment of premiums accord- 
ing to policy’s terms. Liberty National Life Ins. Co. v. Brown. (Ala.) 
646(4)—Unconditional delivery of accident policy, without exacting premium payment in 
cash, raised presumption that short credit was intended. Washington Fidelity Nat. Ins. 
Co. v. Anderson. (Ark.) ieee i ; 
646(4)—Insurer, in action on mutual assessment fire policy, had burden to prove affirmative 
defense that assessment was levied and insured suspended for nonpayment thereof, 
where insured, who received notice of assessment, in reply denied that lawful assessment 
was levied. Anderson v. Merchants’ and Mechanics’ Mutual Aid Society. (Mo.) 
646(4)—Burden held on plaintiff to prove that insured, before lapsing of life policy con- 
taining provision for total disability benefits, became totally and permanently disabled, 
and that from onset of disability until time of insured’s death he was incapable of 
furnishing proof to insurer, so as to work waiver of See. Atlantic Life Ins. Co. 
v. Fugate. (Va.) ’ 
(5). Estoppel and waiver as to avoidance or forfeiture. 
646(5)—Plaintiff suing on life policy has burden to show that insurer expressly or 
impliedly waived forfeiture made by defaulted premium. Metropolitan Life Ins. Co. 
v. Smith. (Ga.) ‘ : . seee ‘ . 4 1416 
646(5)—Presumption is that wound, resulting in gas bacillus infection, which caused 
insured’s death, was not intentionally inflicted and inference may be drawn therefrom 
that it was caused by accidental means within double indemnity provisions of life 
insurance policies. Martin v. Bankers’ Life Ins. Co. of Des Moines. (Ia.) 267 


1408 


1121 


1466 


96 


646(5)—When death of insured under accident policy is violent, generally presumption 
arises that death was accidental. Sane v. Mutua al Benefit Health & Accident 
Ass’n. (Mo.) ere ‘ . 719 

646(5)—In absence of contrary proof, presunption is that applicant for industrial life policy 


knew contents of application signed by her, though answers were written by insurer’s 
agent. Scott v. National Life & Accident Ins. Co. (Tenn.) 
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(6). Risk and cause of loss in general. 
646(6)—Insured’s homicide was presumed accidental within accident policies and insurers 
had burden to show killing was justified. Pacific Mut. Life Ins. Co. et al. v. Harris. 
(Ark.) ; re Sie poe ieee : 
646(6)—Accident policy provision requiring external or visible evidence on automobile of 
collision or accident to authorize recovery by insured riding therein held in nature of 
exception to event insured against, and, insured having made proof that he was so 
injured, burden was on insurer to show case fell within exception. Proof of damage 
apparently within insurance policy places burden on insurer of showing that injury 
was caused by event from occurrence of which insurer had exempted itself from. lia- 
bility. Life & Casualty Ins. Co. of Tennessee v. Barefield. (Ark.) 
646(6)—Burden was on plaintiff in action on fire insurance policy for loss of diamond to 
prove that loss was proximate result of fire, but not that diamond was not stolen or 
lost because of plaintiff's negligence. Insured, suing on fire policy for loss of personalty 
in house on realty, insufliciently described in policy as in addition to 
was not required to show that insured property was on realty 
Hall v. American Ins. Co. of New York. (Ia.) ; : : 
646(6) —Insured, under group life insurance policy, to be entitled to disability benefits, has 
burden to prove that he became totally and permanently disabled within terms of policy. 
Bowen v. Metropolitan Life Ins. Co. (Tenn.) oa ae : 
646(6)—Plaintiff suing on accident policy has burden to establish that death resulted from 
injuries effected through accidental means. Missouri State Life Ins. Co. v. West et al. 


certain town, 
described in policy. 
1510 


1479 


(UO. $.) 
(7). - Suicide. 
646(7)—Courts favor presumption that death by external and violent means was effected 
through accidental means rather than suicide. Byers v. Pacific Mut. Life Ins. Co. of 
California. (Cal.) ‘ , oe 
646(7)—In absence of proof, presumption is chat injury causing insured’s death was 
accidental and not self-inflicted. Anderson v. Inter-State Business Men’s Accident 
of Des Moines, Iowa. (TIl.) ; Keren 9-5 fe 
646(7)—Insurer had burden of proving defense of suicide in action on life policy, and 
when circumstantial evidence is relied on, defense fails, unless circumstances exclude 
any hypothesis of death other than suicide. Wild v. Sovereign Camp, W. O. W. (La.) 
646(7)—Rebuttal presumption exists that death of insured was not suicidal. Burden of 
proof that insured committed suicide did not rest on insurers, in order to prevent 
recovery by beneficiary, who, to recover must prove by preponderance of evidence that 
insured met death by accidental means within accident policies. Kresse v. Metropolitan 
Life Ins. Co. (N. Ff.) ‘ 
646(7)—-Presumption is that death was not suicidal. Where evidence is reasonably consistent 
with hypothesis that death was not suicidal, presumption against suicide may prevail, 
but not where uncontroverted evidence, direct or circumstantial, shows suicide. Pre- 
sumption against insured’s suicide disappears when overcome by evidence of suicide. 
Burden is on beneficiary of accident policy to show that insured’s death was caused by 
external, violent, and accidental means, where insurer defends on ground of suicide. 
New York Life Ins. Co. v. Anderson. (U. S.) . : : 
7)—-Where proof establishes that death was effected through accidental means, without 
more, presumption is that it was not suicidal so as to preclude recovery under accident 
policy. Missouri State Life Ins. Co. v. West et al. (U. S.) 
(8). Extent of loss and liability of insurer. 
Plaintiff seeking total disability benefits under life policy had burden to prove that 
when claim of disability was filed, insured had become unable to perform any work, or 
engage in any business for compensation or profit, and had not recovered when unpaid 
benefits allegedly accrued. Plummer vy. Metropolitan Life Ins. Co. (Me.) 
646(8)—-In action on life policy, burden was on insurance company to establish that insured 
died of disease limiting liability under policy. Davis v. Gulf States Ins. Co. (Miss.) 
646(8)—-Beneticiary has burden of showing that employee at time of death, was in employ- 
ment of employer named in group life policy whose death benefits were conditioned 
thereon. Steffen v. Equitable Life Assur. Society of United States. (Mo.) 
646(8)——In action on life policy, insurer had burden to sustain defense which would reduce 
indemnity that insured died of nephritis within twelve months after issuance of policy. 
Hawkins v. North Carolina Mutual Life Ins. Co. (S. C.) on 
646(8)—To defeat recovery of full amount of death benefit under accident insurance policy 
on ground that insured brought himself within different classification of risks by 
changing occupation, insurer must establish filing of classification, modifying particular 
policy, with insurance commissioner. Nordin vy. Commercial Casualty Ins. Co. (Wash.). 1334 
(9). Notice and proof of loss. 
646(9)—-Under automobile indemnity policy, insured failing or refusing to comply with 
policy provision respecting notice of accident, to insurer’s prejudice, could not recover, 
and burden to show compliance or that failure worked no prejudice to insurer was on 
insured. Home Indemnity Co. v. Banfield Bros. Packing Co., Inc. (Ark.) ; 1601 
646(9)--In action for benefits under group policy which postponed payments for employee’s 
permanent disability until six months after insurer received proof thereof, beneficiary 
had burden of showing that six months had lapsed since proof of deceased employee’s 
disability was furnished to insurer. Hundley v. Metropolitan Life Ins. Co. (N. C.)..1137 
646(9)—Insured_ obligating himself to report immediately all accidents covered by liability 
policy and failing to make such report for more than one year after accident, had bur- 


den of proving reasonable excuse for failure. Hoffman v. Employer’s Liability 
Corporation, Limited. (Ore.) 
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§ 647. ADMISSIBILITY OF EVIDENCE. 
§ 648. —— IN GENERAL. 
(1). In general. 
648(1)—In action upon group life policy, insurer’s pamphlet, not incorporated in policy, 
held properly admitted, since statute providing that policy shall contain all provisions of 
insurance contract was for benefit of insured and insurer could not take advantage of 
its own neglect. In action upon group life policy, insurer could not base defense on its 
constitution and by-laws under statute making them inadmissible unless they were incor- 
porated in policy. Turley v. John Hancock Mut. Life Ins. Co. et al. (Pa.) 
648(1)—In action on policy, testimony regarding whether insured pleaded guilty to charge 
of manufacturing intoxicating liquor held properly 
Home Life Ins. Co. of New York. (Utah) 
§ 654%. —— PAYMENT OF PREMIUMS. 
65414%4—In suit on life policy, admitting receipt insurer’s agent gave insured acknowledging 
payment of advanced premium, to be retained if policy was issued, held not error, 
where insurer retained premium payment. Universal Life & Accident Ins. Co. v. 
Armstrong et al. (Texas.) ‘ ‘ ean 
§ 655. FRAUD OR MISREPRESENTATION. 
(2). Life and accident insurance. 
655(2)—Purpose of statute prohibiting physicians disclosing information acquired in attend- 
ing patients is to prevent physicians from disclosing information which might result in 
humiliation, embarrassment, or disgrace to patient. Insured, by calling physician who 
testified that for prior seven months insured had been suffering from tuberculosis, waived 
privilege, entitling insurer to introduce testimony of other physicians who had treated 
insured to establish that insured was suffering from same disease before he filed appli- 
cation for life insurance. Steinberg v. New York Life Ins. Co. (N. Y.) 
§ 659. — DEATH OF OR INJURY TO PERSON INSURED AND CAUSE 
THEREOF. 
(1). In general. 
659(1)—In suit on group pol‘cy for loss of eye, insured’s evidence of intense pain and 
inability to sleep following accident held competent as bearing on issue whether loss of 
sight was consequence of accident. Prudential Ins. Co. of America v. Downs. (Ky.) 
659(1)—In action on group life policy paying extra amount for accidental death, duly 
certified copy of death certificate stating cause of insured’s death was _ subdural 


hemorrhage, traumatic, held admissible. Prudential Ins. Co. of America v. Dudderer. 
(Ky.) 


659(1)—In 


insured was presumtively dead, letters of administration held admissible to corroborate 
adjudication. In action on life policies, wherein plaintiffs relied on surrogate’s decree 
based on presumption of death, surrogate’s order to show cause involving revocation 
of decree held admissible as against objection that order was immaterial. In action 
on life policies, wherein plaintiffs relied on presumption of death, testimony relating 
to insured’s life expectancy held properly excluded as immaterial and irrelevant. Apfel- 
baum et al. v. Prudential Ins. Co. of America. (N. J.) Paateaee 

659(1)—Physician’s testimony in action on accident policy as to whether insured might have 
lived for years, except for accident, though nephritis immediately caused his death, 
and whether man in his condition frequently lives for years, held competent. Physician’s 
testimony as to whether conditions noted in certificate of insured’s death or disclosed by 
autopsy were unusual in man_ of his age held relevant in action on accident policy. 
McMartin et al. v. Fidelity & Casualty Co. of New York. (N. Y.) : 

659(1)—In suit on life policy, commenced when insurer refused further disability benefit 
payments submitted on issue of whether insured was disabled, evidence as to whether 
insured was disabled during period for which insurer paid benefits was admissible. 
Plummer v. Metropolitan Life Ins. Co. (Me.) ; tas 

659(1)—On issue whether death of insured was accidental, admitting testimony that witness 
objected to his wife associating with beneficiary, who was accused by insurer by insinua- 


tion of killing insured, her husband, held error. Marlowe v. Travelers’ Ins. Co. of 
Hartford, Conn. (Pa.) ; 


659(1)—In action for breach of group policy with total and permanent disability clauses, 
evidence of insured’s participation in Battle of Argonne and injury from explosion of 
shell was pertinent where nervous instability was alleged. Prudential Ins. Co, of 
America v. Faulkner. (U. S.) 
(2). Suicide. 
In action on accident clause in life policy, coroner’s certificate was not admissible 
to prove suicide, since suicide was not a “‘fact’’ within statute providing that coroner’s 
certificate should be prima facie evidence of any ‘‘facts’’ therein stated. New York 


659(2) 


Life Ins. Co. v. Anderson. (U. S.) 
§ 661. —— AMOUNT OF LOSS. : 
661—Evidence of varicose veins, medical treatment received, and cause of death, heid 
relevant to degree and continuity of disability of injured railroad employee in action 


by his administrator for disability upon group policy. Horn’s Administrator v. Pruden- 
tial Ins. Co. of America. (Ky.) ‘ v5 


661—In action on fire policy covering 


erty held admissible 
Ormand. (Tex.) 
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§ 662. — NOTICE AND PROOF AND ADJUSTMENT OF LOSS 
(1). In general. 
662(1)—In action on automobile indemnity policy, insurer should have been permitted to 
introduce testimony to show it suffered prejudice from insured’s failure to give notice 
of accident. On question whether automobile indemnity insurer suffered prejudice from 
failure to receive notice of accident, injured person’s answer to question whether she 
would have accepted $150 or $200 in settlement should have been admitted. Home 
Indemnity Co. v. Banfield Bros. Packing Co., Inc. (Ark.) 
§$ 664. —— ESTOPPEL OR WAIVER. 
664—Mortgagee of destroyed premises held properly permitted, in action on fire policy, to 
testify to conversation with soliciting agent as to what insurer’s representative had 
said to agent respecting payment of claim. Basta et al. vy. Farm Property Mut. Ins. 
Ass’n of Iowa. (Ia.) 
664—In suit on automobile fire policy, excluding offered evidence that, after fire, insured 
made no claim that he had informed insurer’s agent, before issuing policy, of "mortgage 
on automobile, held not error, where insured testified that he had not informed agent, 
after fire, of mortgage on car. Hiller v. Connecticut Fire Ins. Co. (Mo.) 
664—Election of insurer to waive nonpayment of premiums may be express or implied, and 
any competent evidence, direct or circumstantial, may be shown which tends to prove 
or disprove such fact. National Mut. Acc. Ins. Co. v. Hicks. (Tex.) 
§ 665. WEIGHT AND SUFFICIENCY OF EVIDENCE. 
(1). In general. 
665(1)—Evidence. in suit on accident policy supported award of penalty of double amount 
of insurance due under policy and $50 attorney’s fee for insurer’s refusal to pay 
benefits without due and reasonable grounds. Carral v. National Life & Accident Ins. 
Cos, Inc. (La.) d Becies pasts 3 : is ia 
665(1)—Plaintiff recovering judgment against insured for injuries, on ‘which execution was 
returned unsatisfied, could recover against indemnity insurer under policy permitting 
such recovery in case of insured’s seen McBride v. New Amsterdam Casualty 
Co, AN... 3.3 
665 (1)—Evidence sustained finding ‘that road on which occurred injury to passenger and 
to which employee returned after diversion for private purposes was reasonably direct 
route. Rhodes v. Ocean Accident & Guarantee Corporation, Limited. (N. Y.) 508 
665(1)—In action upon life policy, evidence held to justify judgment for beneficiary though 
oral testimony that insurer’s agent represented that policy was for full benefit was 
erroneously admitted. Hawkins v. North Carolina Mutual Life Ins. Co. (S. C.) 340 
665(1)—-Issue of reasonableness of attorney’s fees in insurance case is fact question, and 
must be supported by competent evidence. Connecticut General Life Ins. Co. v. Bert- 
rand. (Tex.) 
665(1)—In suit upon fire policy for loss of automobile, evidence established that person 
who made offer of compromise of loss to insured was agent of insurance company. 
Reliance Ins. Co. v. Smith. (Tex.) . 1378 
665(1)—-In action on fire policy, evidence established that person who solicited insurance 
was agent of insurer, and hence his knowledge was imputed to insurer. Hanover Fire 
Ins. Co. v. Nash et al. (Tex.) 5a Ra esa 1 
665(1)-——Employer's letter informing employee, “laid off until further notice,” that his non- 
contributory life insurance policy would be canceled, unless he was unable to follow 
employment because of sickness, held sufficient to sustain court's finding that insured 
was “temporarily laid off’ employee still covered by policy. Equitable Life Assur. Soc. 
of the United States v. Larocco. Cas. Doreen isaac ; 1395 
665(1)—In action on life policy plaintiff's evidence and the policy held to make prima 
facie case for plaintiff. Pitt v. Metropolitan Life Ins. Co. (Va.) 624 
665(1)—Evidence, although showing that insured, a farmer, was physically able to perform 
some light work after accidental fall from barn, held to establish insured’s total and 
permanent disability, entitling insured to waiver of subsequent premium on life policy. 
Atlantic Life Ins. Co. v. Worley. (Va.). 1178 
665(1)—Findings held to support judgment against insurer insuring consignment of bulbs 
against loss in shipment by rail. Puget Sound Bulb Exchange v. St. Paul Fire & 
Marine Ins. Co. (Wash.) : ; aa 
(2). The contract. 
665(2)—Finding that taxicab which struck plaintiff was covered by liability insurance held 
justified under evidence in action against cab company and insurer. Hutson v. Gerson 
et al. (Cal.) = s6a8 9 sata Seas ata so ; ; 
665(2)—Policy issued to deceased by group insurer in named amount, according to class 
and character of his employment, was prima facie evidence as to its correctness in 
naming amount and class of employment. Equitable Life Assurance Society v. Florence. 
(Ga.) ' * aes aoe enue 
665(2)—Evidence of statements relating to applicant’s health made in application for 
industrial life policy was inadmissible, where insured was not examined by physician 


prior to issuance of policy and application was not annexed weit McBride v. Acme 
Industrial Life Ins. Co. (La.) 


665(2)—Beneficiary could not recover on individual life certificate furnished insured in 
accordance with group policy, without introducing policy in evidence, or accounting for 
its absence. Steffen v. Equitable Life Assurance Society of United States. (Mo.) 

665(2)—Insured in group life policy held entitled to recovery without offering group policy 
in evidence. Smith v. Equitable Life Assurance Society. (N. C.) ; 

665(2)—Kvidence held insufficient to justify finding that local agent of insurer had ‘authority 
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to make contract of automobile liability insurance, and that alleged contract was made 
prior to automobile accident. Kopald Electric Co. v. Ocean Accident & Guarantee Cor- 
poration, Ltd. (N. D.) as ; za, ; 
665(2)—Return of execution unsatisfied constitutes proof of insured’s insolvency under 
policy permitting his judgment creditors to recover against indemnity insurer. McBride 
v. New Amsterdam Casualty Co. (N. J.) 5 1631 
665(2)—Evidence and findings in action on oral fire insurance contract. held sufficient to 
connect defendant insurance agency as well as insurer, with contract. Globe & Rutgers 
Fire Ins. Co. v. Draper. (U. S.) : ee ees ee 
665(2)—Evidence showed that insured intended to make ‘Mary Levas,” who was not 
related to insured who rented flat from her, the beneficiary in group life certificate 


wherein beneficiary was designated as ‘Mary Demos,” a fictitious — Levas v. 
Metropolitan Life Ins. Co. (Wash.) 


(3). Avoidance and forfeiture. 
665(3)—Evidence showed that neither widow of owner nor one purchasing from her had 
sole and unconditional ownership nor fee-simple title to property insured against fire. 
Gunn v. Palatine Ins. Co., Ltd., of London, England, et al. (Ala.) 108 
665(3)—Delivery of accident policy to insured, as well as insured’s mere possession thereof, 
held prima facie evidence that first premium had been paid; presumption being rebut- 


1023 


table. Washington Fidelity Nat. Ins. Co. v. Anderson. (Ark.) 465 
665(3)—In action on automobile fire policy, evidence warranted finding that. payment of 


outstanding title note had been made before fire. Globe & Rutgers Fire Ins. Co. v. 
Pruitt et al. (Ark.) 


665(3)—Evidence held to show that insurer relied on ‘representations as to health made in 
ono for life policy in issuing such policy. Maggini v. West Coast Life Ins. Co. 
a Sofie ; 


744 


a Se srale ‘ 4 spats ; ins . 1408 

665(3)—Evidence, in action on accident policy, sustained finding that insured’s statement 
that he was a “rigger by occupation did not constitute misrepresentation regarding 

occupation, where work did not take him off ground. Brix v. People’s Mut. Life Ins. 


Co. (Cal.) 


665(3)—Recovery on fire ‘policy held unauthorized, where evidence dem: anded ‘finding that 


insured had failed to comply with provisions of “iron-safe clause.” National Fire Ins. 
Co. v. Hornbuckle. (Ga.) ed ; a 
665(3)—Evidence established that second ‘fire policy ‘only covered articles purchased after 
issuance of first policy, hence second policy did not avoid first policy prohibiting 
additional insurance. Pizillio v. Lincoln Fire Ins. Co. of New York. (La.) . 408 
665(3)—Evidence held not to establish falsity of insured’s representations, in application 
for life insurance, relating to attendance by physician as basis for cancellation. 
Shapiro v. Metropolitan Life Ins. Co. (N. J.) ; ee 
665(3)—In action on fire policies covering building occupied for tenant manufacturing, in 
which insurer claimed damage was due to explosion, evidence made prima facie case for 
insured as far as use of building was concerned. Ruth 7 Co., Inc. v. Northern 
Ins. Co. of New York. (N. J.) ; ; 1525 
665(3)—Evidence failed to show that insured kept kerosene on premises in violation of 
fire policy and statute so as to bar recovery on fire policy for destruction of premises 
by fire. Furdock v. Washington Mutual Fire & Storm Ins. Co. (Pa.) 
665(3)—Evidence in suit to cancel life insurance policy held to support court’s finding that 
insured’s statements in application as to his physical condition and history were false. 
Northwestern Mut. Life Ins. Co. v. Murray et al. (R. I.)...... 
665(3)—Under evidence, representations in application that insured had not consulted 
physician during previous five years, falsely made by insured and relied upon by 
insurer when issuing life policy, held to render policy void. Connolly v. Equitable 
Life Assur. Soc. of United States. (S. D.)......... ; Sela di 4-5 
665(3)—Evidence established that insured was not in sound health at date of industrial 
life policy, precluding recovery thereon, in absence of waiver of requirement of sound 
health as condition precedent to operation of policy. Scott v. National Life & Accident 
Ins. Co. (Tenn.) ears ; ; 3 sca 
665(3)—Evidence held to establish fraud and misrepresentation in procurement and rein- 
statement of life policies, particularly in respect to representation as to use of 
intoxicating liquor. Duncan et al. v. Penn Mut. Life Ins. Co. et al. (Tenn.) 1162 
665(3)—In action on month-to-month life and accident policy, evidence as. to whether pre- 
mium was paid for month in which death occurred held insufficient to support judgment 
for plaintiff. National Life & Accident Ins. Co. v. Casillas. (Tex.) 353 
665(3)—In suit to cancel life policy, finding that insured’s father never had consumption, 
as insured represented in application, held contrary to evidence. Evidence held to show 
that insured’s false statement in application that his father never had consumption was 
material misrepresentation requiring cancellation of life policy. Texas Prudential Ins. 
Co. v. Authement. (Tex.) 622 


665(3)—Evidence sustained finding that automobile owner had not failed to co-operate with 
insurer in the defense of D rccnpes any aetion. Automobile Underwriters Ins. Co. v. 
Long. (Tex.) ; ; eas Gallia 998 

665(3)—Evidence in action on life insurance odin. held to support trial court’s finding 
that defendant received and held plaintiff’s dishonored check in payment of premium 
assessment. Texas Mut. Life Ins. Ass’n v. Love. (Tex.)....... 1167 

665(3)—In suit on fire policy containing iron-safe clause evidence showed failure to keep 
books, clearly presenting complete record of business transacted, precluding recovery. 
British General Ins. Co., Limited, of Iondon, England v. Boone. (Tex.) . Soa 


1733 


1567 


653 





The Insurance Law Journal, Vol. 82 


665(3)—Evidence held not to establish intentional misstatement by assured in automobile 
liability policy so as to defeat liability for lack of co-operation. Wheeler v. Lumber- 
men’s Mutual Casualty Co. et al. (U. S.) ; 

665(3)—In action on life policy wherein insurer denied liability on ground. ‘insured had 
illness within two years before policy was issued, verdict for plaintiff held supported by 
evidence. Pitt v. Metropolitan Life Ins. Co. (Va.) 

(4). Loss and liability of insurer in general. 

665(4)—Evidence held to warrant finding that insured set fire to insured building, preclud- 
ing recovery on fire policy. Rankin v. National Liberty Ins. Co. of America. (Ark.) 

665(4)—Evidence in action on fire insurance policy for loss of diamond held sufficient to 
show that loss was caused by fire, rather than theft during or after fire. Evidence in 
action on fire insurance policy for loss of diamond stud held sufficient to show that stud 
was in dwelling on premises contemplated by parties when insurance contract was made 
though realty was insufficiently described in policy. Hall v. American Ins. Co. of New 
York. (la.) : 

665(4)—Statute providing that registration of motor vehicle in defendant’: s ‘name is aeios 
of responsibility for conduct of operator in action for injuries to person, property, or 
for death, does not apply to suit to reach liability of insurer after judgment. Jones v. 
Cella et al. (Mass.) ; ; siatamtee ahaa ata ie Was ac 

665(4)—In action on fire policy evidence sustained verdict that there was total loss of 
building. Supornick v. Northwestern National Ins. Co. (Minn.) : 

665(4)—In action by drug company under druggists’ liability policy excepting from coverage 
claims for death caused by failure to comply with statute or in consequence of per- 
formance of unlawful act by employee, evidence showed that pharmacist, not store 
salesman, delivered poison in violation of law to purchaser, whose wife died after 
drinking it. Hewit Pharmacies, Inc. v. Astna Life Ins. Co. (N. Y.) 

665(4)—In action on fire policy covering household goods and wearing apparel, evidence 
held to sustain verdict for plaintiff in amount found by jury. That fire was of incendiary 
origin and that insured may have benefited from insurance on destroyed property held 
not to establish that insured burned property or caused it to be burned. Fidelity & 
Guaranty Fire Corp. v. Ormand. (Tex.) but g s ; 

665(4)—Record held to show that trip, during which boat covered by builder’s risk policy 


exploded, was demonstration trip, not trial trip, and hence not within coverage of policy. 
Wheeler et al. v. AStna Ins. Co. (U. S.) 


(5). - Life and accident insurance. 

665(5)—Plaintiff suing on accident policy had burden to show by prima facie evidence 
that injury resulting in insured’s death was within terms of policy. Inter-Ocean Cas- 
ualty Co. v. Jordan. (Ala.) 

665(5)—Evidence held to support verdict finding that insured was totally and permanently 
disabled from tuberculosis during life of disability insurance policy. Pacific Mut. Life 
Ins. Co. v. Dupins. (Ark.). gral erscar 

665(5)—Evidence sustained finding insured sus taining permanent displacement of shouk ler 
joint was ‘“‘wholly and continuously disabled’? within accident mr terms. Brix v. 
People’s Mut. Life Ins Co. (C: al.) By ignite .1567 

665(5)—Petition on group accident policy held to show that insured was tot: illy, continuously, 
and permanently disabled, within meaning of policy, when he terminated his employ- 
ment. That insured performed some light work after terminating his regular employ- 
ment, before he was discharged because unable to perform work, held not to show that 
insured was not permanently, continuously, and totally disabled when he terminated his 
regular employment, so as to preclude recovery on group accident policy. Travelers’ 
Ins. Co. v. Sanders. (Ga.) ; ‘ 

665(5)— Evidence that switchman was incapacitated for his job or any substantial work by 
loss of arm showed “total disability’? within death and accident policy. South v. Pru- 
dential Ins. Co. of America. (Ga.) : ; Saree ees 

665(5)—-Presumption is that wound, resulting in gas bacillus infection, which caused 
insured’s death, was not intentionally inflicted, and inference may be drawn therefrom 
that it was caused by accidental means within double indemnity provisions of life 
insurance policies. Martin vy. Bankers’ Life Ins. Co. of Des Moines. (Ia.) 


665(5)—Standard accident policy provision requiring “affirmative proof’ of loss means such 
evidence of the truth of matters asserted as tends to establish them, regardless of 
character of evidence offered. General rule is that sufficient proof of death is made by 
evidence in any form which is substantial and trustworthy enough to enable insurer 


to form intelligent estimate of rights and liabilities. Anderson v. Inter-State Business 
Men's Accident Ass’n of Des Moines, Towa. (IIl.) 


-1070 


1572 
665(5)—Evidence in action on group life policy paying extra amount for aiden death 
sustained finding that insured’s death was caused by accidental fall on steps and not 


from affliction from previous automobile accident. Prudential Ins. Co. of America v. 
Dudderer. (Ky.) -1081 


665(5)—In suit on group policy for total and permanent disability benefits, evidence sus- 
tained verdict finding total and permanent disability of coal miner who received eye 


and ear injuries while at work. tna Life Ins. Co. of Hartford, Conn. v. Castle. 
(Ky.) . 1425 


665(5)—Evidence in suit on accident policy established that insured sustaining injury to 


eye was entitled to 5 weeks’ insurance for total disability in addition to 2 weeks’ insur- 
ance already received. Carral v. National Life & Accident Ins. Co., Inc. (La.) 474 
665(5)—Evidence held to warrant judgment awarding insured accidental disability benefits 
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for four weeks in addition to four weeks’ benefits paid. 
Ins. Co. (La.) a a8 ‘ 

665(5)—Evidence in action on employees’ ‘group insurance policy for additional sum payable 
in case of accidental death held to show that insured died from overexertion and over- 
heating while cleaning boiler at employer’s plant. Smith v. Metropolitan Life Ins. Co. 
(ha) 4 ‘ ve ‘ : ; of 

663(5)—Evidence in action on accident policy held insufficient to show that insured shop 
foreman sustaining hernia was totally disabled thereby. Parker v. Provident Life & 
Accident Ins. Co. (La.) 

665(5)—Evidence warranted finding that insured was tot: ally ‘and permanently disabled ‘by 
mental incapacity within provision of life policy for permanent total disability benefits. 
Plummer v. Metropolitan Life Ins. Co. (Me.) .. 829 

665(5)—Insured suing to recover under accident policy held not to have sustained burden to 
show his condition was due to accident. Dillon v. Metropolitan Life Ins. Co. (Me.) 833 

665(5)—Evidence showed that insured’s son-in-law, not insured, took out policy on insured’s 
life and paid premiums, and, since son-in-law lacked insurable interest, policy consti- 
tuted wagering contract as to son-in-law, who could recover only premiums paid. Allen 
et al. v. A®tna Life Ins. Co. et al. (Mo.) 

665(5)—Attending physician’s statement as to insured’s 
insured’s right to recover disability benefits. Misskelly 

665(5)—Evidence supported verdict that thrombophlebitis 
caused by accidental injury after issuance of accident 
American Ins. Co. (Nebr.) ‘ 

5(5)—In action on accident policy, evidence held to establish that 
pensable accidental injury, result of which entitled 
v. National Accident Ins. Co. (Neb.) 

665(5)—-Evidence in suit for permanent disability benefits under life insurance policies held 
to support jury’s verdict for plaintiff on issue of total, permanent disability. Tibbets v. 
Prudential Ins. Co. of America. (Pa.) ; ox oak : 

665(5)—In action on life policy, insured’s death may be proved by circumstantial evidence. 
Gifford v. Provident Life Ins. Co. (Tenn.) 

665(5)—Evidence held insufficient to support finding that 
pany was “totally and permanently disabled,’ as basis for recovery of disability benefits 
under group life policy, because of injuries to hip and back, allegedly sustained in fall 
from truck. Bowen v. Metropolitan Life Ins. Co. (Tenn.) 

665(5)—Evidence sustained implied finding that pick-up body type of automobile was a 
“private passenger automobile” within personal automobile accident policy. Fidelity & 
Casualty Co. of New York v. Martin. (U. S.) 


Johnson v. Universal Life 


477 


1578 


condition is not conclusive on 
v. Home Life Ins. Co. (N.C.) 
resulting in total disability was 
and health policy. Ross v. First 


insured sustained com- 
insured to reimbursement. Lehnherr 
1587 
860 
602 


laborer employed by power com- 


665 (5) Hypothesis of insured’s death by accident must be based on facts and circumstance 


indicating death by accident. New York Life 


J c Ins. Co. v. Anderson. (U. S.) 
665(5)—In action on accident policy, 


evidence held to sustain verdict for beneficiary, based 

on finding that insured died from drowning when automobile ran off road into pond, and 
not from heart attack. ‘Travelers’ Protective Ass'n. v. Neil. (U. S.) 

665(5)—In action on accident policy, evidence held to support verdict finding that insured’s 
death was caused by carbon monoxide gas from automobile exhaust. Under accident 
policy, where definite accidental cause of fatal injury appears, evidence need not 
exclude every possibility of contributing cause. Standard Acc. Ins. Co. v. Van Altena. 


(a. $3 ‘i valerate anes as Riloaes hey wi hea ; ae 
665(5)—Evidence held to establish as matter of law that insured under group life policy 
containing disability clause, suffering from MHodgkin’s disease, was totally and per- 
manently disabled, as basis for recovery of disability benefits. Metropolitan Life Ins. 
Co. v. Myers. (Va.) ‘ ; oc 


.1184 
(6). —— Suicide 


665(6) Insurer has burden of proving defense of suicide in action on life policy, and, 
when circumstantial evidence is relied on, defense fails, unless circumstances exclude 
_ any hypothesis of death other than suicide. Wild v. Sovereign Camp, W. O. W. (La.) 
665(6)—Evidence as to insured’s death held insufficient to sustain any reasonable hypothesis 
of death by accidental means, but compatible only with hypothesis of suicide with rifle. 
New York Life Ins. Co. v. Anderson. (U. S.) 
(7). Proof and adjustment of loss. ; 
665(7)—In action by injured party against insurer for amount of judgment recovered 
against insured, evidence justified finding that insured did not fail to comply with 
provision in automobile liability policy requiring him to give notice of accident to 
insurer “as soon as practicable,” which means as soon as can reasonably be expected 
under the circumstances. Baker v. Metropolitan Casualty Ins. Co. of New York 
(Conn.) . . 1606 
665(7)—In garnishment proceedings against insurer by third party who recovered judgment 
against insured whose policy required him to give insurer immediate notice of accident 
covered therein, sailauae showed that insured did not know of collision until declara- 
tion was served on him four months later. Milks v. Tritten. (Mich.) 


s om . I , 502 


665(7)—Evidence that insured became insane in September, 1926, but beneficiary did not 

discover existence of life policy containing disability clause until April 15, 1932, justified 

finding that notice of insured’s disability given to insurer on April 20, 1932, was given 

as soon as reasonably possible. Joyce v. New York Life Ins. Co. (Minn.) 
(8). Estoppel or waiver. ‘ : 

665(8)—Evidence that insurer, in making out its claim for premium due on group policy 

insuring firemen, included fireman’s name with notation that he had been retired on 
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pension, and that in remitting premium fireman’s name was included among those 
covered by policy although on pension roll, sustained finding that insurer waived policy 
provision excluding firemen not working full time from policy benefits. American 
Nat. Ins. Co. of Galveston, Tex. v. Chastain. (Ark.) : 

665(8)—Evidence held insufficient to show waiver of forfeiture of ‘life. policy made by 
defaulted premium. Metropolitan Life Ins. Co. v. Smith. (Ga.) 

665(8)—Evidence sustained finding that insured informed insurer’s agent of existence of 
chattel mortgage at time application was made for fire policy. Pizillio v. City of New 
York Ins. Co. (La.) dds Sahn 2 er mies 

665(8)—Evidence held rot to show that acceptance of premium by agent’s ‘clerks was 
clerical error so as to relieve insurer from effect of acceptance as waiver of fraud 
claimed against insured. New England Mut. Life Ins. Co. v. Le Vey. (Mich.) 

665(8)—-Evidence supported finding that mutual insurer waived provision for forfeiture of 
5-year crop hail policy for nonpayment of premiums. Green vy. Minnesota Farmers’ 
Mutual Ins. Co. et al. (Minn.) 

665(8)—Evidence sustained verdict, that insurer waived or was estopped from denying 
waiver of provision of automobile fire policy against incumbrances. Ley v. Home Ins. 
Co. of New York. (N. D.) 

665(8)—Evidence that agent wrote ap plication for life policy with knowledge of insured’s 
unsound health made issue for jury and sustained finding that provision requiring good 
health was waived. Salamida v. John Hancock Mut. Life Ins. Co. of Boston, Mass. 
(N. Y.) 

665(8)—Beneficiary under ‘life policy cannot rely on inference contrary ‘to fact to prove W waiver. 
Beneficiary held not to establish insurer’s waiver of life policy requirement of insured’s 
good health on reinstatement by mere proof of agent’s knowledge of insured’s unhealthy 
condition, where application for reinstatement, though inadmissible, recited that insured 
was in good health. Western & Southern Life Ins. Co. v. Bennett. (Ohio.) 

665(8)—Evidence regarding insurer’s agent’s representations in inducing employee covered 
by group insurance policy to exchange his certificate for ordinary life policy held 
to estop insurer from denying liability on policy to amount equal to insurance repre- 
sented by surrendered certificate. Equitable Life Assur. Soc. of the United States 
v. Case. (Okla.) : 

665(8)—Evidence, in suit to recover disability benefits under group health and accident 
policy, showed that_insurer’s agents knew before issuance of policy that complainant 
had tuberculosis. Dees v. National Casualty Co. (Tenn.) 

665(8)—Evidence held to sustain finding that insurer waived nonpayment of premium on 
— policy, entitling beneficiary to recover. National Mut. Acc. Ins. Co. v. Hicks. 

ex 

665(8)—In action on life ‘policy, evidence held not to justify inference that insured was 
induced to sign written application through fraud of medical examiner. Pellon et al. 
v. Connecticut General Life Ins. Co. (Vt.) ; . 

665(8)—In action on automobile liability policy, evidence ‘supported. finding that insured 
believed insurer intended to defend, on insured’s behalf, action against insured and 
pay = — recovered. Beatty v. Employers’ Liability Assurance Corporation, 
ate (Vt. pt 

§ 666. AMOUNT OF RECOVERY. ees 

666—Where life insurer waived insured’s recitation of previous illness, insurer’s liability 
on policy was not limited to return of premiums paid thereon. Metropolitan Life Ins 
Co. v. Hale. (Ga.) tt, ; 5 : ae 

666-——Where life insurer waived insured’s recitation of previous illness, insurer’s liability 
in policy was not limited to return of premiums paid thereon. Metropolitan Life Ins. 
Co. v. Hale. (Ga.) rere eel ars Sal NORE i tts 

666—Instruction authorizing recovery of $1,200 on group policy which ‘increased $100 on 
each anniversary, by employee who was carrying $1,100 insurance when temporarily 
laid off for disability by employer who gave insurer no notice of discontinued employ- 
ment of employee, who returned to work after date when additional $100 certificate 
should have been issued to him, but was not, held not erroneous. Etna Life Ins. Co. 
of Hartford, Conn. v. Castle. (Ky.).. 

666—In action for disability benefits under life policy, permitting recovery for period up to 
time of trial held error, insured’s recovery being limited to period of time between 
filing of disability claim and commencement of action. Black v. Jefferson Standard Life 
Ins. Co. (Okla.) 

666—Under accident policy providing ‘for payment of proceeds in 25 monthly installments, 
judgment granting matured installments and fixing insurer’s liability as to future 
installments held proper, where beneficiary prayed for such relief as facts pleaded 
entitled her. National Mut. Acc. Ins. Co. v. Hicks. (Tex.). ; 

666—Generally, where insurance contract is involved, sums not yet ‘payable under contract 
cannot be included in judgment. Colovos v. Home Life Ins. Co. of New York. (Utah) 

§ 668. QUESTIONS FOR JURY. 

(1). In general. 

668(1)—In action on employee’s group policy containing disability provision, number of 
certificates issued and delivered to insured, and amounts thereof, held for jury. tna 
Life Ins. Co. v. Daniel. (Ky.) 

668(1)—Where there is any evidence of facts entitling insured to recover, question is for 
jury. Distad et al. v. A&tna Casualty & Surety Co. (Ky.). : 

668(1)—Whether insurer vexatiously refused to pay becomes question for jury if evidence 
warrants finding that insurer was not making defense in good faith, or should have 
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known that it could not reasonably expect favorable verdict. In action on life policy, 
whether insurer vexatiously refused to pay held question for jury. Rush v. Metropolitan 
Life Ins. Co. (Mo.) ; ; meh ; .- 305 
668(1)—Whether insurer vexatiously delayed paying beneficiary loss under automobile fire 
policy held for jury. Hiller v. Connecticut Fire Ins. Co. (Mo.) 505 
668(1)—Evidence of life insurer’s vexatious refusal to pay los held insufficient for jury. 
Goodman et al v. National Liberty Ins. Co. of America. (Mo.).... sinvaite Kiar 1250 
668(1)—Evidence to inflict penalty on insurer for vexatious refusal to pay amount of life 
policy held insufficient for jury. State ex rel. ee Life Ins. Co, v. Shain 
a al. (Mo.) 
668(1)—In administrator’s action against insurer for death of ‘intestate killed ‘in accident 
when riding in automobile driven by one who borrowed automobile from assured whose 
liability policy covered driver, case held for ae een v. Concord Casualty & 
Surety Co. (N. J.) ... --1019 
668(1)—Issue of reasonableness of ‘attorney’ s fees in insurance case is fact question, and 
oe supported by competent evidence. Connecticut General Life Ins. Co. v. Bertrand. 
ex. 
668(1)—Whether assistant superintendent of fuel ‘company having supervisory duties was at 
some time between effective date of rider and his death working “full time” within 
provigion for extended insurance in rider attached to group life policy held question for 
jury, notwithstanding his absence from office. Equitable Life Assurance Society of 
United States v. Worthman. (U. S.) . ; aa ; ; j 802 
668(1)—Evidence held not to sustain directed verdict for. plaintiff on contributory life 
insurance policy of employee laid off until further notice. Equitable Life Assur. Soc. 
of the United States v. Larocco. (U. S.) : : «vuaere 
(2). Agency. 
668(2)—In action on oral contract to insure, whether agents making contract had authority 
to make insurance contracts in territory where plaintiff’s property was located, though 
written authority limited their operations to other territory, held for jury. Globe & 
Rutgers Fire Ins. Co. of New York v. Eureka Sawmill Co. (Ala.) 4 saga 
668(2)—In suit on fire policy containing clause voiding policy if foreclosure proceedings 
were commenced with knowledge of insured, evidence that insured’s son was _ such 
agent of insured as to make his knowledge of foreclosure proceedings imputable to 
insured held insufficient for jury. Goodman et al. v. National er Ins. Co. of 
America. (Mo.) 
668(2)—In action on fire policy, "where evidence showed that general insurance agent who 
had not completed placing of amount of insurance authorized gave express notice of 
intention to cancel policy if premiums were not paid, authority of agent to surrender 
policy for cancellation held for jury. La France Workshop Lampshade Co., Ine. v. 
Fire Ass'n of Philadelphia. (Pa.) 5 ; 1531 
(3). The contract in general 
668(3)—In action on life policy in which question was whether policy was delivered or 
became contract of insurance, evidence held to present jury question. New York Life 
Ins. Co. v. McJunkin. (Ala.) 
668(3)—In action on oral contract to insurer against fire, ‘whether contract was made by 
insurer’s general agent through his son as subagent, and not by son assuming to 
act for general agent, held for jury. Globe & Rutgers Fire Ins. Co. of New York 
v. Eureka Sawmill Co. (Ala.). 1224 
668(3)—Where facts were undisputed, question whether cottage was outbuilding within house- 
hold effects fire policy held one of law. Gersten v. Western Assurance Co. (Mich.) 917 
668(3)—In action on life policy, whether insured took out policy and paid premiums thereon 
held for jury. Davis v. Gulf States Ins. Co. (Miss.) 
608(3)—Whether life policy was void as having been taken out by beneficiary without 
insured’s consent or knowledge held for jury. Sells v. Fireside Life Ass’n. (Mo.)..1444 
(4). Avoidance and forfeiture. 
668(4)—Whether insured’s safe was fireproof within iron-safe clause of fire policy held 
ne oa British General Ins. Co., Limited, of London, England, v. Boone. 
ex, ‘ 
(5). Title or interest in possession of, or incumbrance on, property. 
668(5)—Whether life insurer waived forfeiture for senpee of premium held for jury. 
McGuinn v. AStna Life Ins. Co. (S. C.) .......-. oe oo see . ... 862 
(6). Fraud or misrepresentations in general. 
668(6)—Whether insured made false statements in application for disability insurance 
became question of fact for jury, where such defense was denied by insured. Pacific . 
Mut. Life Ins. Co. v. Dupins. (Ark.) 5s dora 
668(6)—Whether insurance agent’s letter was mailed to and “received by insured, who was 
requested therein to advise insurer whether there was any error in answers to questions 
in robbery policy schedule, which insurer claimed contained false answers in action on 
policy subsequently brought by insured, held for jury. Globe Indemnity Co. v. Daviess. _— 
MGR oe a racnid . . ~ 
668(6)—In action upon burglary policy issued upon condition that no burglary, theft, or 
robbery insurance had been canceled by any insurer within last five years, whether 
policies held by insured were voluntarily surrendered or whether they were canceled 
by respective insurers for nonpayment of premium held for jury. Distad et al. v. . 
JEtna Casualty & Surety Co. (Ky.) 1627 
668(6)—In action on fire policy, whether insured concealed fact that occupant of insured 
house had evil associates visit him there and had wild parties in house held for jury. __— 
Hanover Fire Ins. Co. v. Nash et al. (Tex.)... ean . 1553 
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668(6)—Questions of materiality and falsity of answers in application for policy are gen- 
erally for jury. Whether insured, who designated his office as general manager of glass 
business and stated his duties as “office and travelling’? and ‘executive duties and 
travelling’ in application for accident policy, was guilty of false representations avoid- 
ing policy, for omission to disclose supervisory duties in factory, held for jury. Sloan 
v. Indemnity Ins. Co. of North America. (U. S.) ; 

668(6)—Whether insured made materially false statements 
policy in stating his occupation was that of general manager of glass factory with 
office, traveling, and executive duties, because of failure to disclose supervisory duties 
in factory, held for jury. Indemnity Ins. Co. of North America v. Sloan. (U. S.)..1301 

(7). Health, condition, or habits of insured. 

668(7)—In action on life policy defended on ground applicant failed to disclose heart 
trouble, whether insured was afflicted with heart disease held for jury. New York Life 
Ins. Co. v. Parker. (Ark.) ; a ‘ ere 

668(7)—Whether statements made by insured in application for life policy issued without 
medical examination, as to prior illnesses and attendance of physicians and as to his 
health, were willfully false and intentionally misleading, held for jury. Elness v. Pru- 
dential Ins. Co. of America. (Minn.) ; Sock Faas 6 totic 

668(7)—Whether statements of insured who was suffering from high blood pressu in 
application were willfully false or intentionally misleading so as to avoid life icy 


issued without medical examination, held for jury. Schmidt v. Prudential Ins. Co. of 
America. (Minn.) 


668(7)—Whether insured was guilty of 
Parke 
v. New York Life Ins. Co. (Mont.) 
668(7)—Whether insured was in 
suffering from pulmonary 
Ins. Co. (Mo.) 


668(7) 


Pots ; Saunier re 1121 
good health at time of delivery of policy, and was not 
disease, held question for jury. Rush vy. Metropolitan Life 


305 


In action upon death benefit certificate, whether insured was of insurable age at 


time of taking out insurance held for jury. Hardy v. State Mut. Ben. Soc. (Pa.)..1466 
In action on life policy, whether insured was in sound health when application was 
policy was delivered, held for jury. Commonwealth Life Ins. Co. v. 


668(7) 
taken and when 
Anglin. (Tenn.) 

(8). Payment of premiums. 

668(8)—Whether insured had paid premiums as required by accident policy sued on, held 


question for jury, where evidence was conflicting on that issue. Liberty National Life 
Ins. Co. v. Brown. (Ala.) 


668(8) 


868 


Whether presumption that first premium on accident policy had been paid was 


rebutted held for jury under evidence. Washington Fidelity Nat. Ins. Co. v. Anderson. 
(Ark. ) 


668(8)—Evidence that premium had been paid held sufficient to take case to jury on issue 
of lapse of industrial life policy for nonpayment *of premium. Dixie Atlas Republic 
Ins. Co. v. Landers. (Ky.) 


668(8)—Verdict held properly directed for plaintiff in action on mutual assessment fire 
policy, where plaintiff made out prima facie case and defendant insurer failed to pro- 
duce proof under issue raised by reply as to legality of assessment for nonpayment of 
ae — was suspended. Anderson vy. Merchants’ & Mechanics’ Mutual Aid 
Society. (Mo.) 


668(8)—-Whether life insurance association received and held dishonored check in payment 
of premium assessment held fact question for trial court in action on life policy. Texas 
Mut. Life Ins. Ass’n v. Love. (Tex.) : ; hs aa ee tie ; 1167 
f6O8(8)-—In action on accident policy, alleged to have lapsed before accident and death of 
insured, whether entire amount of check given insurer’s agent was in payment of 
insurance held for jury Alamo Health & Accident Ins. Co. v. Cardwell. (Tex.)..1593 
(9). - Increase of risk. 


668(9)—In action on fire policies covering building to be occupied for tenant manufacturing, 
evidence showi 


922 


¢ building was used for some time for storage purposes held not to 

justify nonsuit for cessation of use of building for manufacturing purposes. Ruth 
Realty Co., Inc. v. Northern Ins. Co. of New York. O(N. J.) Sete 1525 

669(9)—In action on life policy, instruction that, if insured gave insurer through physician 
all information insured had regarding operation, and physician failed to pursue matter, 
insurer could not rely on defense that insured had cancer, which was in effect directed 
verdict for plaintiffs, held erroneous. Commonwealth Life Ins. Co. v. Anglin. (Tenn.) 868 
668(9)—Whether representations by insured increase risk of loss is question of law for 
court. Duncan et al. v. Penn Mut. Life Ins. Co. et al. (Tenn.) : 1162 
(10). Toss and liability of insurer in general. 

In insured’s action on motortruck liability policy, evidence held to establish that 

insured’s driver was under influence of intoxicating liquor, requiring peremptory instruc- 
tion for insurer. American Automobile Ins. Ass’n. v. Pearson. (Fla.) 

668(10)-— In action against insurer upon judgment obtained against owner of truck, whether 
employee was in control of truck at time of accident, or had relinquished control to 
boy under 16, thereby relieving insurer of liability under policy, held for jury. Ocean 
Accident & Guarantee Corp., Ltd. v. Schmitkin et al. (Ohio.) 

668(10)—-In administrator’s action for intestate’s death 


668(10) 


against insurer on liability policy 
covering one operating automobile with assured’s permission, whether party who _bor- 
rowed automobile from assured was driving automobile when accident occurred, held for 
jury. Imperato v. Concord Casualty & Surety Co. (N. J.) 1019 
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(11). —— Life or accident insurance. 
668(11)—Evidence in action on policy for accidental death held as matter of law insufficient 
to show justification for shooting insured. Pacific Mut. Life Ins. Co. et al. v. Harris. 
668(11)—Whether insured is totally and permanently disabled so as to warrant recovery 
under total disability clause of life policy is fact question for jury. New York Life 
Ins. Co. v. Farrell. (Ark.) es : ? 5 241 
668(11)—In action upon life policy, whether insured, who disappeared 18 months before 
trial, was dead, held for jury. Mutual Life Ins. Co. v. Wilcoxon. (Ark.) 244 
668(11)—In suit on disability provision of life policy, conflicting evidence as to insured’s 
total disability held for jury. Atlas Life Ins. Co. of Tulsa, Okla. v. Wells. (Ark.) 248 
668(11)—In action upon accident and health policy for loss of eye, whether injury occurred 
after policy became effective held for jury. Business Men’s Assur. Co. v. Selvidge. 
(Ark.) ein ; es a eee .. 468 
668(11)—In suit on group policy, whether insured was totally disabled by tuberculosis held 
for jury. American Nat. Ins. Co. of Galveston, Tex. v. Chastain. (Ark.) 1065 
668(11)—Whether insured’s death resulted from gas bacillus infection held for jury in 
action for double indemnity under life insurance policies for accidental death. Martin 
v. Bankers’ Life Ins. Co. of Des Moines. (Ia.) ; 267 
668(11)—Evidence held to present jury questions as to whether insured, who disappeared 
from ship on which he had taken passage. was dead, and whether death was accidental 
within accident policy. Anderson v. Inter-State Business Men’s Accident Ass'n of 
Des Moines, Iowa. (IIl.) : 1572 
668(11)—Whether insured under group accident policy to railroad employees lost sight of 
eye from fall on steps of locker room platform when locomotive passed by enveloping 
him in smoke, cinders, and steam, held for jury. Prudential Ins. Co. of America v. 
Downs. (Ky.) . ae : : 
668(11)—Where insured proved total and permanent disabflity under group life, accident, 
and disability policy, and insurer offered no proof in support of controverted allegation 
that insured refused information concerning his condition, directed verdict for insured 
was proper. Prudential Ins. Co. of America v. Hampton. (Ky.) 1084 
668(11)—In action on employees group policy, whether insured’s permanent and _ total 
disability commenced after insured had left employment and after cancellation of 
policy held for jury. In action on employee’s group policy, insured’s disability held 
for jury where insurer offered no evidence on issue, and insured’s evidence thereon 
was uncontradicted. Etna Life Co. v. Daniel. (Ky.) 1095 
668(11)—In suit on group policy for total and permanent disability benefits, evidence of 
“total and permanent disability’ of coal miner who received eye and ear injuries while 
at work held for jury. Aétna Life Ins. Co. of Hartford, Conn. v. Castle. (Ky.) 1425 
668(11)—-Whether insured, disappearing from home and unheard of for seven years despite 
diligent search by beneficiary of life policy, was dead, held for jury. Wiley v. Western 
& Southern Life Ins. Co. (Mich.) 
668(11)—Evidence that employee, at time of death, was in employment of employer named 
in group life policy whose death benefits were conditioned thereon, held insufficient for 
jury. Steffen v. Equitable Life Assurance Society of United States. (Mo.) 
668(11)—Whether death of insured from gunshot wound resulted from accidental means 
within accidental insurance policy held question for jury. Klinginsmith v. Mutual Bene- 
fit Health & Accident Ass’n. (Mo.) ; 
668(11)—In action upon accident policy insuring against death from accidental drowning 
while swimming at public beach when life saver is on duty, whether insured’s death 
resulted from drowning held for jury. Under accident policy insuring against death 
from accidental drowning while swimming at public beach when life saver is on duty, 
whether soft drink stand operator who was requested by park commissioner to act as 
life saver was such “life saver” within policy so as to justify recovery for death from 
drowning held for jury. Snyder v. Continental Life Ins. Co. (Mo.) 1315 
668(11)—Whether insured was totally and permanently disabled from bodily injury occurring 
or disease originating after issuance of life policy held for jury. Misskelly v. Home 
Life Ins. Co. (N. C.) : 853 
668(11)—Surrogate’s decree that insured was presumtively dead, based on seven years’ 
absence, presented question for jury as basis for recovery under life insurance policies, 
Apfelbaum et al. v. Prudential Ins. Co. of America. (N. J.) ‘ 
668(11)—Evidence in action on accident policy held sufficient to take to jury question 
whether accident killed insured because of his inability to withstand shock, regardless 
of reason therefor. McMartin et al. v. Fidelity & Casualty Co. of New York. (N. Y.) 
¢68(11)—Where insured fell backwards striking head on depot platform resulting in sealp 
wound and hemorrhage of brain, whether subsequent death was caused by violent and 
accidental means within accident policy held for jury. Missouri State Life Ins. Co 
v. Everett. (Okl.) 1590 
668(11)—Whether insured was wholly disabled within life policy held for jury. Kramer 
v. Travelers’ Ins. Co. of Hartford, Conn. (Pa.) 1464 
668(11)—Whether insured farmer, who lost four fingers of his left hand, sustained total 
and permanent disability so as to be entitled to disability benefits of life policy, held 
for jury. Marshall v. Kansas City Life Ins. Co. (S. C.) 1471 
668(11)—In action on life policy, whether insured was dead held for jury under evidence 
supporting verdict against insurer. Gifford v. Provident Life Ins. Co. (Tenn.) 602 
668(11)—In suit for paralysis benefit under health and accident policy requiring insured to 
be declared by competent medical authority to be permanently paralyzed, and _ totally 
and permanently disabled as result, evidence that insured was permanently paralyzed 


1739 


22 


968 


1128 





The Insurance Law Journal, Vol. 82 


and totally and permanently disabled as result held insufficient for jury. National Life 
& Accident Ins. Co. v. Henson. (Tenn.) Sk 
668(11)—Whether pick-up body type of automobile was a “private passenger automobile” 
within personal automobile accident policy held question of fact, not of law, under 
evidence. Fidelity & Casualty Co. of New York v. Martin. (U. <5 stetratare 
668(11)—In action on group life policy with permanent and total disability benefit, ‘whether 
additional affliction, such as nervousness, of one who had lost arm at shoulder as result 
of accident, rendered him wholly unable to do any work for remuneration or profit, 
held for jury. Metropolitan Life Ins. Co. v. Foster. (U. S.) 
668(11)—-Whether death of insured from carbon monoxide gas, was caused independently 
of all other causes, by external and violent means, within accident policy, held question 
for jury. Standard Acc. Ins. Co. v. Van Altena. (U. S.) ere 
668(11)—Whether insured claiming total and permanent disability under group policy 
became totally and permanently disabled within meaning of policy while it was in 
force held for jury. Prudential Ins. Co. of America v. Faulkner. (U. S.). sco n kee 
668(11)—Whether insured, suffering paralytic stroke resulting in permanent loss of entire 
use of hand and impaired use of foot and leg, consisting of loss of sensation in both 
and inability to walk except with cane, had permanently lost entire use of hand and 


foot within meaning of health and accident policy held for jury. Molnor v. Commercial 
Casualty Ins. Co. (W. Va.) 


(12). -—— Suicide. 

668(12)—In action on accident policy, whether death of insured resulted from ‘‘accidental 
means” by fall from hospital window held for jury as against claim insured committed 
suicide. Byers v. Pacific Mut. Life Ins. Co. of California. (Cal.) és : 

668(12)—-Evidence that insured who was found dead from asphyxiation met death by. acci- 
dental means within accident policies held to warrant denial of insurer’s motion for 
nonsuit. Kresse v. Metropolitan Life Ins. Co. (N. J.) : 

668(12)-—Insurer’s motion for directed verdict on ground that alleged accidental death was 
suicidal should be granted where, viewing evidence most favorably to beneficiary, all 


reasonable men would be compelled to find that death was suicidal. New York Life Ins. 
Co. v. Anderson. (U. S.) 


668(12)—Where circumstances are such that reasonable 


; men may differ, question whether 
death was suicidal or 


accidental within accident policy is for jury. Whether death of 

insured found dead in apartment with bullet hole through body was suicidal or acci- 
dental within accident insurance 7 held question for jury. Missouri State Life Ins. 
Co. v. West et al. (U. S.) 

668(12)—Evidence that insured’s death was accidental ’ by falling through hotel window, 
rather than suicidal, held to make case for jury. Where facts are disputable or of 
such character that different minds might reasonably draw different conclusions there- 
from on question whether death was accidental or suicidal, jury question is presented. 
Equitable Life Assur. Soc. of the United States v. Halliburton. 6 ae. oS einer 

668(12)—Whether death from carbon monoxide gas from automobile exhaust was suicide, 
precluding recovery under accident policy, held question for jury. Standard Acc. Ins. 
Co. v. Van Altena. (U. S.) 

(13). Amount or extent of loss. 

668(13)—Whether death of insured resulted from ‘“‘accidental means” within double indemnity 
provision of policy held for jury, where injury probably resulted from voluntary jump 
from work bench. Losleben vy. California State Life Ins. Co. (Cal.) ‘ : 

668(13)—In suit on life policy, aeeae that insured was treated for glandular ‘tuberculosis 
authorized directed verdict for premiums paid under policy limiting insurer’s liability to 


return premiums, if insured had been treated for “serious disease.” oe v. Life & 
Casualty Ins. Co. of Tennessee. (Ga.) 


668(13)—-Whether gas bacillus infection, causing insured’s death, renebied Svvien accidental 
injury to his hand held for jury in action for double indemnity under life insurance 
policies. Whether injury to insured’s hand, resulting in gas bacillus infection, which 
caused his death, was accidental within double indemnity provisions of life insurance 
policies, held for jury. Whether operations on insured contributed to his death from 
gas bacillus infection, resulting from accidental injury to his hand, held for jury in 
action for double indemnity under lite insurance policies. Martin v. Bankers’ Life Ins. 
Co. of Des Moines. (Ta.) 7 : : 

668(13)—In action on double indemnity clause of life policy, whether insured was accidentally 
cut by barber during shaving, and whether razor carried streptococcic germs which 
caused fatal infection, held for jury under evidence. Lincoln Nat. Life Ins. Co. v. 
Jensen. (Ind.) 1422 

668(13) W hether insured’s fall on slippery steps of ‘pedestrian bridge over raliroad tracks 
was “accidental” within group life policy paying extra amount for accidental death 
held for jury Prudential Ins. Co. of America v. Dudderer. (Ky.) eer ...1081 


668(13)—-In action upon group policy, whether insured railroad car repairer suffered 

: , : ; 

permanent and total disability from door falling upon his toes, held for jury. Horn’s 
Administrator vy. Prudential Ins. Co. of America. (Ky.).. 


o68(13)—Where, just as insured leaned into automobile, apparently to turn ignition switch 
preparatory to cranking, automobile was struck by another automobile resulting in 
insured’s death, whether insured’s act was so much an incident to diving automobiles 
as to be part thereof, and whether wrecking of automobile resulted in throwing 


insured from it, within increased indemnity provision of accident policy, held for jury. 
Johnson vy. Federal Life Ins. Co. (Minn.) 
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668(13)—In action on life policy, whether insured died of myocarditis, which disease under 
terms of policy limited insurer’s liability, held for jury. Davis v. Gulf States Ins. Co. 
(Miss.) 

668(13)—Accident insurer held entitled to peremptory instruction that plaintiff was not 
entitled to recover in excess of $250, where plaintiff vouched for physician’s statement 
in proof of death that insured was murdered, and policy provided that it did not 
cover murder or intentional killing, unless occurring in robbery, in which event 
liability was limited to $250. Mayhew v. Travelers’ Protective Ass’n of America. (Mo.).1310 

668(13)—Whether insured died accidental death from fall, within double 
of policy, held for jury, notwithstanding original proofs of loss 
cause of death. Sellert v. Metropolitan Life Ins. Co. (N. J.) 

668(13)—In action upon life policy which provided for payment of one-fourth of amount 
otherwise payable if insured died of nephritis within 12 months after issuance of 
policy, whether insured died of nephritis within 12 months held for jury. Hawkins v. 
North Carolina Mutual Life Ins. Co. (S. C.) . 

668(13)—Whether insured was bedridden in subst antial sense held for jury in ‘action for 
sick benefits under policy requiring that insured be necessarily confined to bed. Peace 
v. Southern Life & Trust Co. (S. C.) 

668(13)—In action for disability benefits under life policy, whether insured suffered total 
disability held for jury. Black v. Jefferson Standard Life Ins. Co. (S. C.) 

668(13)—Whether injuries sustained by general manager of glass business in undertaking 
to polish glasses occurred after changing to more hazardous occupation, within accident 
policy provision for reduction in insurance held for jury. Sloan v. Indemnity Ins. Co. 
of North America. (U. S.) 

668(13)—Whether insured’s death from asphyxiation through inhaling carbon monoxide gas 
while working on automobile in garage, two doors of which were open, resulted from 
bodily injuries effected solely through “‘accidental means’ within double indemnity pro- 
vision of life policy, held question for jury. Wells Fargo Bank & Union Trust Co. v. 
Mutual Life Ins. Co. of New York. (U. S.) 

668(13)—Whether insured assisting in or inspecting work at stone quarry was performing 
merely casual or temporary act, not amounting to change of occupation within acci- 
dent policy insuring him as proprietor of quarry, held question for jury. Stahl et al. 
v. Metropolitan Casualty Ins. Co. of New York. (U. S.) 

668(13)—Whether injury sustained by general manager of glass manufacturing plant 
while polishing glass in emergency during absence of regular polisher was sustained while 
doing act not pertaining to his occupation, but to one more hazardous, resulting 
reducing insurance, held for jury. Whether insured to whom accident policy was issued 
as general manager of glass factory should have amount of recovery for injury reduced 
on theory that he was “‘superintendent,’’ classed as more hazardous occupation in 
accident manual, because his duties were largely supervisory, held for jury. Indemnity 
Ins. Co. of North America v. Sloan. (U. S. area 

668(13)—Whether farmer and peddler sustaining disability of right arm from arthritis was 
totally and permanently disabled within terms of policy held for jury. Colovos v. 


indemnity clause 
indicated disease as 


Home Life Ins. Co. of New York. (Utah) 4 
(14). Notice, proof, and adjustment of loss. 

668(14)—Whether insured under disability policy gave notice of total and permanent dis- 
ability as soon as reasonably possible held question for jury. Pacific Mut. Life Ins. 
ca. ¥, Dupins. (Ark.) 

668(14)—-As_ regards question whether insured should have given notice of accident to 
automobile indemnity infurer, question whether accident was trivial was for jury. 
Home Indemnity Co. v. Banfield Bros. Packing Co., Inc. (Ark.) 

608(14)—Whether insured complied with provision in automobile liability policy for notice 
to insurer of accident is question of law when evidence is undisputed, and question 
of fact when evidence is disputed. In action by injured party against insurer for 
amount of judgment recovered against insured, whether insured complied with provision 
in automobile liability policy requiring him to give notice of accident to insurer 
“as soon as practicable’ held question of fact for trial court. Baker vy. Metropolitan 
Casualty Ins. Co. of New York. (Conn.) ; 

668(14)—Whether insured made proof of disability to insurer as " required by life ‘policy 
held for jury. Franklin Life Ins. Co. v. Jones. (Miss.) . 

668(14)—Evidence that release was obtained by ordinary duress by insurer ‘from bene- 
ficiary named in life policies on which beneficiary sought to recover held sufficient 
for jury. Mack v. Acacia Mut. Life Ass’n. (Mo.) 

668(14)—Whether insured submitted due proof to life insurer that insured had become 
totally and permanently disabled by bodily injury occurring or disease originating after 
effective date of policy held for jury. Misskelly v. Home Life Ins. Co. (N. C.) 

668(14)—Insured’s swearing, instatement of loss and at trial, to value of insured prop- 
erty in amount exceeding value thereof as found by jury, held, not as a matter of law, 
violation of provision avoiding fire policy for fraud or false swearing. Griffin v. 
Implement Dealers’ Mutual Fire Ins. Co. (N. D.) : 

668(14)—-Whether insured gave notice of accident to insurer as required by liability policy, 
within reasonable time is ordinarily for jury, but is for court when facts are not in 
dispute. In action for reimbursement under liability policy, whether insured’s delay 
in notifying insurer of accident was excused held question of fact for court. Hoffman 
v. Employers’ Liability Assur. Corporation, Limited. (Ore.) 

668(14)—In action on fire policy, whether plaintiff was guilty of fraud 
as to amount of loss subequent to fire held for jury. La France 
Co., Inc. v. Fire Ass’n of Philadelphia. (Pa.). 
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668(14)—In action on insurance contract, issue of fraud in procuring release from plaintiff 
held for jury. Bradley v. Washington Fidelity Nat. Ins. Co. (S. C.) 479 

668(14)—Ordinarily, where there is evidence from which intentional overvaluation may be 
inferred within false swearing clause of fire policy, question whether it was intentional 
and with intent to deceive or defraud is jury question. Evidence of false swearing 
in overvaluing property destroyed by fire, in proofs of loss furnished after expiration 
of period required for furnishing such proofs, held sufficient to make jury issue. 
Globe & Rutgers Fire Ins. Co. v. Stallard et al. (U. 

(15). Estoppel or waiver. 

668(15)—In action on automobile fire policy in which plaintiff claimed waiver of forfeiture 
by adjuster’s action in having him hold salvage, evidence failing to show plaintiff was 
principal party interested under policy at time of adjustment, or that adjuster had 
knowledge of fact of forfeiture, warranted affirmative charge for insurer. Home Ins. 
Co. of New York v. Campbell Motor Co. (Ala.) 738 

668(15)—Where facts relied upon to show waiver by insured are in dispute or of such 
nature that more than one inference might be drawn therefrom, whether facts constitute 
waiver is for jury. Greber v. Equitable Life Assur. Soc. of United States. (Ariz.)..1060 

668(15)—-Whether insured waived fire policy stipulation requiring five days’ notice before 
cancellation by insurer held for trial court sitting as jury. Continental Ins. Co. v. 
Dague. (Ark.) 

668(15)—Attaching copy of application to accident policy and retention of policy by insured 
does not as matter of law charge insured with knowledge of misrepresentations wrong- 
fully written in application by agent or estop beneficiary from showing that such repre- 
sentations were not made by insured. Washington National Ins. Co. v. Martin. (Ark.) 

6€8(15)—-Testimony insurer’s soliciting agent was informed that insured had been carried to 
hospital held insufficient to authorize submission of question whether insurer had notice 
of insured’s cancer so as to waive provision avoiding policy therefor. Metropolitan Life 
Ins. Co. v. Jones. (Ga.) ... 

668(15)—Whether industrial life insurer ratified agent’s collection of premium on forfeited 
policy, waiving forfeiture, by retaining premium collected, held for jury. Kelley v. 
Carolina Life Ins. Co. (Ga.) 

668(15)—Whether conduct of insurer amounted to waiver of proofs of loss under fire 
policy held for jury. Basta et al. v. Farm Property Mut. Ins. Ass’n of Iowa. (Ia.)..1235 

668(15)—Whether insurer’s agent writing automobile fire policy waived provision providing 
that insured’s placing of mortgage on car, without noting mortgage on policy; rendered 
policy void, held for jury. Hiller y. Connecticut Fire Ins. Co. (Mo.) 505 

668(15)—Evidence that agent wrote application for life policy with knowledge of insured’s 
unsound health made issue for jury and sustained finding that provision requiring good 


< was waived. Salamida v. John Hancock Mut. Life Ins. Co. of Boston, Mass. 
(N. Y.) 


668(15)—Insurer held not entitled to nonsuit or directed verdict on ground of forfeiture, 
in view of proof as to waiver of such forfeiture. Bradley v. Washington Fidelity Nat. 
ina. Co, (3, €.) re od ose . 

668(15)—Where application stated applicant had eye operation, failure of insurer’s physician, 
after examining and talking with applicant, who appeared to be in excellent health, 
but who had cancer, to pursue investigation by examining hospital records, did not, 
as matter of law, estop insurer to rely on provision requiring insured to be in sound 
health when policy was delivered. Commonwealth Life Ins. Co. v. Anglin. (Tenn.).... 868 

668(15)—In action on fire policy, question respecting insurer’s waiver of proofs of loss 
other than those furnished adjuster who investigated loss held for jury. Globe & 
Rutgers Fire Ins. Co. v. Stallard et al. (U. S. 

668(15)—As respects question for jury, in action on life policy, plaintiff held to have failed 
as matter of law to establish estoppel against defendant from asserting fraud based on 
false answers in application. Where insurer had notice respecting health of insured, 
it was for jury to say what facts as to insured’s health would have been disclosed to 
insurer by reasonable diligence in prosecuting inquiry, and what would constitute 
reasonable inquiry. Pellon et al. v. Connecticut General Life Ins. Co. (Vt.) 

§ 669. INSTRUCTIONS. 


(1). Im general. : ; , P , q 
669(1)—In suit to recover illness indemnity under health and accident policy, instruction 
submitting to jury question of mutual mistake in executing instrument releasing insurer 
from further liability under policy held error under evidence. Mutual Ben. Health & 
Accident Assn. v. Ferrell. (Ariz.) ‘ . : a 
669(1)—In action on policy, court should have instructed jury that recovery was limited 
up to time of filing of amended complaint. Colovos v. Home Life Ins. Co. of New 
York. (Utah) 4 
(4). Avoidance or forfeiture. 


6). —— Fraud or misrepresentation in general. : 
669(6)—Where insurer sought ‘to defeat recovery on life policies for insured’s misrepre- 
sentations to insurer’s agent and to his medical examiner, instruction limiting defense 
to misrepresentations made to soliciting agent held prejudicially erroneous. Metropoli- 
tan Life Ins. Co. v. Johnson. (Ky.) 
(9). Estoppel or waiver as to avoidance or forfeiture. ; 
669(9)—Instruction predicating recovery on life policies on representations of local collect- 
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ing agent who had no actual or apparent authority to waive forfeiture provision for 
nonpayment of premiums, and on insurer’s acceptance of delinquent premiums in con- 
sequence of agent’s waiver held erroneous. Owens v. Washington Fidelity Nat. Ins. Co. 

) ; , 


Loss of property or indemnity and cause thereof. 

669(10)—Instruction excluding consideration of tax assessment rolls, describing realty on 
which insured’s house was situated, in determining whether loss of article therein 
occurred on premises described in fire policy held not erroneous, where evidence showed 
that such article was in dwelling on premises contemplated by parties when insurance 
contract was made. Hall v. American Ins. Co. of New York. (Ia.)... : q 1510 

669(10)—Instruction that beneficiary could not recover unless insured’s injuries were caused 
by accidental fall from steps, and directly resulted in insured’s death, substantially 
submitted insurer’s defense that affliction from previous automobile accident caused fall. 
Prudential Ins. Co. of America v. Dudderer. (Ky.) .1081 

669(10)—Instruction to return verdict for beneficiary, suing on group life policy, whose 
death benefits were conditioned on employee’s dying while in employment of employer 
named therein, if employee was employed to certain date when he became ill and was 
unable to work until his death thereafter, held erroneous. Steffen v. Equitable Life 
Assurance Society of United States. (Mo.) 


(11). Death of or injury to person insured and cause thereof. 
669(11)—Instruction that if it was conjectural as to whether insured committed suicide 
or was murdered, beneficiary of life policy could not recover, held properly refused, 
though some evidence showed probability of suicide, since beneficiary could recover if 
insured was dead from any cause. Mutual Life Ins. Co. v. Wilcoxon. (Ark.) 
(12). Extent of loss and liability of insurer. 
669(12)—In action on policy for double indemnity for death by accidental cause, instruction 
held not erroneous as failing to distinguish between accidental death and death 
resulting from accidental cause. In action upon policy for double indemnity for death 
by accidental cause, instruction that exception in policy relating to death by self- 
destruction was to be construed strictly against insurer held not misleading, where 
instruction stated that reasonable interpretation of exception was that benefit would 
not apply if insured committed suicide. Magby v. New York Life Ins. Co. (Cal.)..1412 
669(12)—In action on disability group policy, instruction authorizing jury to award insured 
judgment on seven $100 certificates where insurer claimed there were only six, held 
proper, where insured testified without objection that insurer had issued seven $100 
certificates. A®tna Life Ins. Co. v. Daniel. (Ky.) 
669(12)—In action on fire policy, instruction in language of policy requiring jury to con- 
sider depreciation in value of destroyed property held proper. In action on fire policy, 
instruction defining ‘actual cash value’ of property destroyed as a salable or cash value 
held proper. Fidelity & Guaranty Fire Corp. v. Ormand. (Tex.) eed e 
669(12)—Where beneficiary sued only for double indemnity provided for accidental death 
and insurer claimed suicide, instruction that, if evidence as to cause of death was in 
equipose, ‘ beneficiary could recover face of policy, held reversible error, where verdict 
was for face of policy. New York Life Ins. Co. v. Anderson. (U. S.) 
13). Noticc, proofs, and adjustment of loss. ; 
669(13)—In oie on qrece pauline which provided that “due proof” must be furnished insurer 
of total disability, insurer’s requested instruction that proof should have been made 
within reasonable time held properly modified to follow language of policy. American 
Nat. Ins. Co. of Galveston, Tex. v. Chastain. (Ark.) , eases 
669(13)—In action on automobile indemnity policy, instruction that failure to give insurer 
immediate notice of accident was not defense if insured had no knowledge of personal 
injury until suit was brought against it held proper. Home Indemnity Co. v. Banfield 
Bros. Packing Co., Inc. (Ark.).......- ore dj wasineGisaiteben anne seemees 
669(13)—Instruction, in action on fire policy, relating to waiver of proof of loss, held 
not misleading or prejudicial. Evidence in action on fire policy held sufficient to 
support instruction authorizing jury to find that representative of insurer had author- 
ity to settle or adjust loss as respected waiver of proofs. Basta et al. v. Farm 
Property Mut. Ins. Ass’n of Iowa. (Ia.) 1235 
669(13)—On conflicting evidence as to why insured : 
on $2,000 fire policy, insurer’s liability for balance of face value of policy held properly 
submitted under instructions predicating recovery on finding that insured settled because 
insurer claimed he had paid less than $2,000 for property, and precluding recovery 
on finding that insured settled in consideration of insurer’s dropping investigation ot 
origin of fire and immediately paying $1,350. Detroit Fire & Marine Ins. Co. v. 
Crayne. (Ky.) ...1516 
669(13)—Charge th ! : 
by insurer that they were out of blanks, would be substantial compliance with policy, 
held not error. Smith v. Equitable Life Assurance Society. (N. C.) sian 
669(13—Instruction to answer question as to when insured submitted proof of disability to 
life insurer with such date as greater weight of evidence satisfied jury that insurer had 
“notice” or “proof” of insured’s disability, held not erroneous because contract required 
“due proof.” Misskelly v. Home Life Ins. Co, (N. C.) 
669(13)—Refusal of instruction that if insured in proofs 
over-valued insured buildings at time of fire, he could not recover, regardless of 
whether he furnished proofs of loss within or after period prescribed by policy held 
reversible error under circumstances. Globe & Rutgers Fire Ins. Co. v. wae 
@w. &.) eeah au teers 
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§ 670. VERDICT AND FINDINGS. 

670—In suit on life policy, where insurer pleaded suicide and willingness to return 
premiums paid, and evidence required finding of suicide, verdict for premiums paid 
was demanded. Davis v. Metropolitan Life Ins. Co. (Ga.) 1075 

670—In action on fire policy, finding that insured had no notice of “foreclosure proceedings 
until he received repurchase contract from foreclosure purchaser held construable as 
finding that insured had such notice thereafter. Herrin v. National Fire Ins. Co. 
(Wyo.) 

$ 672. JUDGMENT 

672 ourt had jurisdiction to render judgment requiring insurer’s payment of future 
installments under accident policy, where only condition to payment was within issues 
of case, and was determined. Where accident policy provided for payment of per- 
manent disability indemnity so long as insured lived and suffered total loss of time, 
judgment requiring insurer’s payment of future indemnity installments should permit 
insurer to establish that insured’s permanent disability had ceased to exist. Brix 
bs cot s Mut. Life Ins. Co. (Cal.) 1 
—Judgment under group life, accident, and disability policy ‘should have provided for 
cessation of monthly payments whenever disability ceased to be total and permanent 
and have preserved insurer’s right to apa concerning insured’s condition. Prudential 
Ins. Co. of America v. Hampton. (Ky.). Seen 1084 


XIX. Reinsurance. 


§ 677. THE CONTRACT IN GENERAL. 

$ 678. —— REQUISITES AND VALIDITY. 

678—Circular letter of reinsurer, which contracted with receiver of insurer to reinsure 
policyholders, held to have reasonably conveyed to insured that he would have full pro- 
tection to face value of his endowment policy on payment of sum specified, so that 
insurer’s acceptance of payment made insurance contract enforceable against reinsurer, 
notwithstanding letter referred to optional plans of insurance to be offered a 
Republic Life Ins. Co. v. Pastore. (Tex.) 

§ 679. — CONSTRUCTION AND OPERATION. 

679—Where contract of reinsurance is made directly for benefit of insurer’s policyholders, 
or reinsurer agrees to perform insurer’s contract of insurance, on policyholder’s assent 
reinsurer becomes directly liable to policyholder. Republic Life Ins. Co. v. Pastore. 
CPOE) 0 

679-——Contract of reinsurance in same terms as those stipulated in original ‘life ‘policy 
consummated within state should be construed according to laws thereof, in absence 
of any agreement that right of parties thereunder would be governed by laws of state 
where original policy issued. Cunningham v. Great Southern Life Ins. Co. (Tex.)..1171 

679—-Insured under fire policy held not entitled to proceeds of reinsurance, deposited with 
court, on equitable grounds, notwithstanding he could not maintain action therefor, since 
generally person originally insured has no equitable lien or preferable claim upon 
proceeds of reinsurance even after loss under original policy. Morrow v. Burlington 
Basket Co. et al. (Tex.) 

679—Where proposed contract reinsured all policies, subject to lien and interest equal to 
full legal reserve because of depleted reserves, and interest were to be deducted from 
values used to establish paid-up or extended term insurance as of specified date or 
thereafter, no policyholder would have any right except to pro a share in on 
reserve. Rheinberger v. Security Life Ins. Co. of America. (U. 

§ 684. EXTENT AND LIABILITY OF INSURER 

684—Statute authorizing damages and attorney’s fees “for failure to pay life policy held 
applicable to reinsurance policy consummated within state, though original policy was 
issued in state wherein law did not authorize recovery of such items. Cunningham v. 
Great Southern Life Ins. Co. (Tex.) 117 

§ 686. ACTIONS ON CONTRACTS OF REINSURANCE. 

686—Ordinary fire reinsurance contract operates only between original insurer and reinsurer, 
and original insured who owns property cannot maintain action thereon for loss of 
insured property. Insured, whose pemises were destroyed by fire, held not entitled to 
maintain action upon fire against reinsurer, where reinsurance contract between insurer 
and reinsurer was ordinary one. Morrow v. Burlington Basket Co. et al. (Tex.). 1284 


XX. Mutual Benefit Insurance. 


(A) CORPORATIONS AND ASSOCIATIONS. 

§ 693. CONSTITUTIONS AND BY-LAWS. 

693—Conflict between provisions of laws of fraternal benefit society will be construed fa- 
vorably to member or subordinate council and against supreme body. Benefit society 
cannot enact by-law giving its national executive committee authority to suspend sub- 
ordinate council or dissolve its charter without filing charges and ” giving notice and 
hearing thereon. Benefit society member’s agreement to by-law carries with it reser- 
vation that society has authority to enact by-law, and that it is reasonably necessary 
to carry out purposes of society. Wichita Council No. 120 of Security Ben. Ass’n 
et al. v. Security Ben. Ass’n. (Kan.) 

§ 694. MEMBERSHIP. 

(3). Recourse of members to courts. 

694(3)—Proceeding whereby member of benefit society seeks redress in court cannot be 
defeated on ground that member failed to exhaust right of appeal within society, 
where laws of society make no provision for appeal within society from ruling com- 
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plained of. Wichita Council No. 120 of Security Ben. Ass’n et al. v. Seenitiy Ben. 
Asgin. (Kan.) ated 
(B) THE CONTRACT IN GENERAL. 
§ 717. CONSTITUTION, BY-LAWS, OR RULES AS PART OF CONTRACT. 
§ 719. —— SUBSEQUENT PROVISIONS OR AMENDMENTS. 
(1). In general. 
719(1)—In determining rights of parties to benefit certificate, certificate, articles, by-laws, 
application, medical examination, and all amendments must be considered where cer- 
tificates so provided. Lawson v. Brotherhood of American Yeomen. (Kans.) 
719(1)—Laws of benevolent association, not in conflict with federal and state laws of 
contrary to public policy, are part of contract with members, and reserved right of 
association to amend laws, to which member agrees upon joining is generally binding 
upon member. Hazelwood v. Railroad Employees’ Mutual Relief Society. (Tenn.) 
(4). Changing amount of benefits. 
719(4)—Power reserved by mutual benefit society to amend laws does not authorize decrease 
of benefits to which member is entitled by contract. Provision in mutual benefit cer- 
tificate for payment of not to exceed $300 as provided by constitution and by-laws held 
not to authorize payment of less than that sum under new by-law passed prior to 
member’s death without member’s acquiescence notwithstanding reference in certificate 
to constitution, amendments, or modification thereof. Hazelwood v. Railroad Employees’ 
Mutual Relief Society. (Tenn.) 
§ 724. — ae WAIVER AS TO DEFECTS OR OBLIGATIONS. 
(1). n genera 
724(1)—Where deputy organizer for fraternal beneficiary association delivered insurance 
policy without collecting initial premium or dues, association held not estopped, after 
member’s death, to assert policy did not become effective. Fraternal beneficiary asso- 
ciation, where insurance certificate was delivered by deputy organizer without collecting 
initial premium or dues in violation of constitution and by-laws, did not waive right 
to assert ineffectiveness of certificate after member’s death. The Praetorians v. 
Strickland. (Tex.) ae aitiaie ihecon abe ewan ois 5 .1169 
§ 726. CONSTRUCTION AND OPERATION IN GENERAL. 
726—Parties’ construction of insurance contract waiving rights under old insurance cer- 
tificate is entitled to consideration in determining effect of waiver. Sovereign Came 
W. O. W. v. Hardee. (Ark.) 
726—Benefit certificate, articles, and other writing governing rights of parties will be con- 
strued favorably to insured. Lawson v. Brotherhood of American Yeomen. (Kans.) 
726—Alleged ambiguity of lodge laws should be construed to uphold benefit certificate where 
language was written by lodge. Hennessey v. Knights of Columbus. (N. Y.) 
§ 730. CANCELLATION, SURRENDER, ABANDONMENT OR RESCISSION. 
730—Where insurer canceled insured’s benefit certificate and reinstated certificate replaced 
thereby and transmitted draft in satisfaction of reinstated certificate, although without 
notice to, and without consent of, insured, insured’s acceptance thereof was ratification 
of cancellation. Grand Lodge, Brotherhood of Railroad Trainmen v. Bash. (Ky.)..1103 
(D) FORFEITURE OR SUSPENSION. 


§ 746. EFFECT OF SUSPENSION OF SUBORDINATE BODY. 

746—Suspension of local lodge by Grand Lodge, which issued life policy to member of local 
lodge which collected dues thereon to time of death of member who had no direct 
knowledge of suspension, held not to annul policy. Notice to officers and certain mem- 
bers of local lodge of its suspension by Grand Lodge is not notice to other members 
who, without direct knowledge of suspension, are protected in their rights under 
policies on which dues are paid to officer of local lodge designated by Grand Lodge. 
Davis v. District Grand Lodge, No. 21, Grand United Order of Odd Fellows, Juris- 
diction of Louisiana. (La.) . 

746—By-laws precluding recovery on enbownsas “pelales in case a suspension of local 
lodge held not valid defense, where members had no knowledge local lodge was sus- 
pended for failure of secretary, embezzling funds, to remit dues. Grose v. Distict 
Grand Lodge of the United Order of Odd Fellows of Louisiana. (La.). sine cee 

§ 747. EFFECT OF EXPULSION OR SUSPENSION OF MEMBER. 

747 -Applicz ition for alternative disability benefits held required by certificate and Consti- 
tution to be made while certificate is in force. Lewis v. Woodmen of the World. 
(S. C.) : cfs A ‘ a 5; as ty ed 
Insurance certificate, issued on accumulation basis, not providing in itself or by 
reference to by-laws for extension of insurance upon insured’s default, held not 
extended, beyond insured’s suspension for nonpayment of assesments, by accumulated 
surplus which was not a legal reserve, where insured failed to change certificate to 
legal reserve contract when invited by insurer. Helmer vy. Equitable Reserve 
(Wisc.) eine aed kes 

§ 749. NONP PAYMENT OF DUES OR ASSESSMENTS. 

§ 750. —— DEFAULT AS A GROUND OF FORFEITURE IN GENERAL. 

750—Where cash reserve on old certificate which was credited on new certificate issued in 
substitution of old certificate was sufficient with 28 monthly payments made on new 
certificate to carry it beyond date of death of insured, benefit society had duty to apply 
reserve to payment of monthly payments on new certificate, so as to prevent forfeiture 
thereof notwithstanding provision in new certificate that nonforfeiture values of new 
certificate were conditioned on 36 monthly payments. Clauses in substituted benefit 
certificate conditioning nonforfeiture values on 36 monthly payments held not to make 
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cash reserve accrued under original certificate unavailable to avoid forfeiture of sub- 
stituted certificate until after 36 monthly payments, in view of clause dating substituted 
certificate six years prior to its issuance, application, and other provisions. Sovereign 
eee NG Rs INO, ERD So Sin <a etey ie 5's), 0:9 Serbia aan Ours ae Dias we ee Rel ared eae 

750—Where benefit certificate providing that nonforfeiture value should be computed as if 
certificate was issued July 1, 1925, was substituted for certificate previously issued in 
1929, provision for automatic payment of delinquent premiums out of cash reserve after 
payment of 36 monthly premiums was applicable after July 1, 1928, notwithstanding 
36 monthly premiums had not been paid since substitution of certificate. Dudley v. 
Soverteen. ison. WW: OD), W., Semana, Seer. CIS es sa ccaeec a hrs ce av ct wis waeeae 

750—Where substituted benefit certificate issued June 11, 1929, provided that nonforfeiture 
values should be computed as of June 1, 1923, further provision that they were con- 
ditioned on 36 monthly payments held not to change specified anterior dating for such 
computation, so as to defeat recovery where insured died December 5, 1931. Jones v. 
Sovereign Camp, W. O. W. (Tenn.) 

750—Fraternal insurance certificate of member dying March 
by-laws applicable to certificate, held suspended at time of death under by-laws for 


failure to pay January 1 premium. Caesar v. Grand Lodge Colored Knights of Pythias 
of Texas. 


§ 753. 
FEITURE. 
(1). In general. 
753(1)—Where local lodge obligated to pay member’s dues for him had in its possession a 
weekly allowance benefit to member in excess of its dues which it would have to pay 
grand lodge for member, grand lodge could not assert that local lodge was in good 
standing but member was not. Payment of dues and premiums of member of lodge 
inures to benefit of assured and beneficiary irrespective of by whom payment is made. 
Grand Lodge K. P. of North America, ete. v. Archibald. (Ala.) 
(2). Person to whom payment may be made. 
753(2)—Local lodge of fraternal order to which membership dues are paid is agent of grand 
lodge. Grand Lodge K. P. of North America, etc. v. Archibald. (Ala.) .... 
753(2)—Where constitution of fraternal order required member to pay dues to his lodge, 
payment of dues to keeper of records and seal, rather than to master of finance in open 
lodge where other officers were at their respective posts, preserved member’s good stand- 
ing. Grand Lodge, K. P. of North America, etc. v. Goodwin. (Ala.) 
§ 754. EXCUSES FOR NONPAYMENT. 
754—One in good standing as member of beneficial association at time of applying for dis- 
ability benefits held entitled to recover benefits then due him without continuing to 
Pay assessments until association approved application. Ingle v. Sovereign Camp, 
ww. OW. SS. 
§ 755. ESTOPPEL OR WAIVER AFFECTING RIGHT OF FORFEITURE. 
(1). In general. 
755(1)—Facts showed that beneficial association was estopped from contending that bene- 
ficiary’s rights were forfeited for nonpayment of premium. Lawson v. Brotherhood of 
American Yeomen. (Kans.) ... 
755(1)—Supreme Lodge held not esto ure 1 ‘ t 0 
payment of assessment by conduct of local lodge clerk in insufficiently informing insured 
that bank which had paid insured’s assessments would continue to pay only on insured’s 
written authorization. Sovereign Camp, W. O. W. v. Johnson et al. (Tex.) 
(2). Powers of officers and agents. : ; : i 
755(2)—Supreme Lodge would be estopped to claim forfeiture of beneficiary certificate by 
acts of local lodge clerk committed within his authority in collecting assessments, if 
clerk’s acts were sufficient to constitute estoppel. Within bounds of their limited author- 
ity subordinate lodge officials can by their acts estop Supreme Lodge to claim for- 
feiture of benefit certificate. Sovereign Camp, W. O. W. v. Johnson et al. (Tex.) 
(3). Demand, acceptance, and retention of assessments. 
755(3)—In action on benefit certificate, insurer could not escape liability on ground that 
insured was not practical Roman Catholic in accordance with insurer’s laws, where 
insurer accepted premiums, and laws providing for expulsion of nonpractising Catholics 
were not complied with. Hennessey v. Knights of Columbus. (N. Y.) Re 
§ 756. NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FORFEITURE. 
(1). Necessity of proceedings to declare forfeiture. 
756(1)—In action on benefit certificate, insurer could not escape liability on ground that 
insured was not practical Roman Catholic in accordance with insurer’s laws, where 
insurer accepted premiums, and laws providing for explusion of nonpractising Catholics 
were not complied with. Hennessey v. Knights of Columbus. (N. Y.) 
$ 758. REINSTATEMENT. 
$ 759. —— RIGHT IN GENERAL. 
759—Alleged duty of Supreme Lodge to send to suspended member reinstatement blanks, 
would not’ be discharged by mailing blanks, unless they were actually received. Sovereign 
Camp, W. O. W. v. Johnson et al. (Tex.) 
$ 761. ——- HEALTH AND CONDITION OF INSURED. 
761—“‘Good health” within fraternal benefit order’s constitution and laws, authorizing 
insured’s reinstatement if in such health, means freedom from disease seriously affecting 
general soundness of his system or materially increasing risk. Affection readily remedi- 
able though only by medical or surgical treatment, is not disease seriously affecting 
general soundness of insured’s system, so as to preclude his reinstatement by fraternal 


1746 


1073 


1479 





Topical Index 


benefit order subject to warranty of “good health.” Readily remediable affection does 
not constitute substantial bodily infirmity, or bad health precluding insured’s reinstate- 
ment by fraternal benefit order subject to warranty of good health. Sovereign Camp, 
v. Derrick. (Tex.) 

761—Though acceptance of premiums after lapse of mutual-aid benefit certificate operated 
as reinstatement, it was nevertheless coupled with and subject to warranty of good 
health written into it by by-law of association. Bowers v. Modern Woodmen of 
America. (Tex.) nee 


(E) BENEFICIARIES AND BENEFITS. 


$ 768. PERSONS WHO MAY BE BENEFICIARIES. 

§ 769. IN GENERAL. 

769—Words “heirs at law” when used with reference to personality, unless otherwise con- 
trolled by context, mean ‘legal representatives” or “‘next of kin” and are not given 
technical meaning used .with reference to devaluation of title to realty. Cotton et al. 

v. Cotton. (Tenn.) ; : , : 

§$ 770. STATUTORY PROVISIONS. 

770—One not related or dependent on deceased member of benevolent association cannot be 
named as his beneficiary. Lewis v. Young Friends of Hope Benev. Ass’n. (La.) 

770—One living in concubinage with insured when fraternal endowment policy was issued 
held not his “dependent” who could be named beneficiary, though policy designated her 
as his wife. Wright v. District Grand Lodge No. 21, Grand United Order Odd Fellows 

of Louisiana. (La.) 2 

§ 771. PROVISIONS OF CHARTER OR BY- LAWS. 
771—Word “family” as used in beneficial association’s by-law providing that death benefit 
should be payable to member’s family, meant next of kin, including widow. Fratellanza 

Italiana v. Nugnes et al. (N. J.) .. erat a 

771—Where law of benefit society designates beneficiaries, neither society nor member, nor 
both combined, can directly or indirectly divert benefit from those designated. Right of 
member of benefit society over funeral benefits, widow’s right thereto upon member’s 
death, and member’s right to change beneficiary, held dependent upon laws of society, 
there being no regulatory statutes. Lunsford v. Junior Order of the United American 

Mechanics et al. (Tenn.) : 

772. DESIGNATION OF BENEFICIARY. 

773. IN GENERAL. 

—Beneficiary must be determined as at time of member’s death and not at time he 
joined beneficial association. Fratellanza Italiana v. Nugnes et al. (N. J.) 310 
-Consideration of purposes of fraternal organization and beneficiaries permitted to par- 
ticipate in proceeds of policy issued by it is not conclusive, but may be of aid: in 
determining interpretation to be applied to term “stepchildren,” as used in_ policy. 
Upon dissolution of childless marriage by divorce and re-marriage of wife, “‘affinity” 
between divorced husband and wife’s children by a former marriage held extinguished, 
precluding such children taking under divorced husband’s life policy as ‘“‘stepchildren.” 
Brotherhood of Locomotive Firemen and Enginemen vy. Hogan et al. (U. S.)......1395 

8. 775, BY WILL 
775—While insured, by apt clause in will, may effectively designate beneficiary to receive 
death benefit, general bequest of property is not sufficient for that purpose. Fratellanza 

— v. Nugnes et al. (N. J. cn rated 
—Where laws of benefit society expressly designated beneficiaries of funeral benefits, 
* ous had no interest in funeral benefits transmissible by will. Widow of member 
of benefit society held entitled to funeral benefits, impressed with trust for payment 
of funeral expenses, but not for payment of expenses of last illness, any surplus 
to be retained by widow, notwithstanding member willed benefits to his sister. Luns- 
ford v. Junior Order of the United American Mechanics et al. (Tenn.)...........1476 

§ 779. CHANGE OF BENEFICIARY. 

§ 780. —— RIGHT TO CHANGE IN GENERAL. 

780—Right of member of benefit society over funeral benefits, widow’s right thereto upon 
member’s death, and member’s right to change beneficiary, held dependent upon laws of 
society, there being no regulatory statutes. Lunsford v. Junior Order of the United 

American Mechanics et al. (Tenn.).. ‘ ire baa 

§ 782. RIGHTS OF BENEFICIARY PREVIOUSLY DE SIGNATED. 
782—Beneficiary named in certificate of beneficial association may acquire right to proceeds 
of insurance based on transactions with member superior to claims of later named 

beneficiary. Chaffee v. Locomotive Engineers Mutual Life & Accident Ins. Co. (U.S.) 


$ 783. VESTED INTEREST OF BENEFICIARY. 

783—Beneficiary under fraternal benefit policy has no vested rights therein until insured’s 
death, and no rights thereunder pass by inheritance from beneficiary on his death before 
insured. Evans et al. v. District Grand Lodge, No. 21, Grand United Order of — 
Fellows et al. (La.) ; 

§ 784. —— MODE OF CHANGING DESIGNATION. 

1). In general. 

784(1)—Change of beneficiary must be made in substantial compliance with constitution and 
by-laws of society issuing benefit certificate. Insured’s purported letter, requesting 
change of beneficiary, not acknowledged nor signed by witnesses as required by insurer's 
by-laws, held not to work change of beneficiary, though fee for making ce was 
paid. Gibson v. Moore et al. (Ark.) tees 

§ 785. DEATH OF BENEFICIARY BEFORE INSURED. 

785—Woman informed before issuance of life insurance policy and death of her son, named 
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beneficiary therein, that insured whom she married in good faith, had previously 
married another woman, held not putative wife entitled to proceeds of policy after 
insured’s death. Beneficiary under fraternal benefit policy has no vested rights therein 
until insured’s death, and no rights thereunder pass by inheritance from beneficiary on 
his death before insured. Fraternal benefit policy held asset of state of insured, dying 
after beneficiary’s death so as to entitle insured’s surviving children to proceeds by 
inheritance. Evans et al. v. District Grand Lodge, No. 21, Grand United Order of 
Odd Fellows, et al. (La.) ...... 
785—Surviving widow entitled to insured husband’s personal estate held “heir at law” 
within husband’s benefit certificate, and entitled to proceeds of certificate as against 
husband’s brothers and sister. Widow held entitled to retain proceeds of deceased 
husband’s benefit certificate naming husband’s mohter as beneficiary, as against claim 
of deceased beneficiary’s next of kin, where neither beneficiary nor widow had exclusive 
right to demand proceeds as against each other and insurer made payment to widow 
as person entitled by law to receive it. Cotton et al. v. Cotton. (Tenn.)....’ 
786. LOSS OR CONTINGENCY ON WHICH BENEFITS BECOME PAYABLE. 
787. —— IN GENERAL. 
Benefit certificate provision for disability benefits held effective notwithstanding pro- 
vision was printed on back and was not specifically referred to on face of certificate, 
which contained provision that certificate should “only” bind association to pay 
beneficiary $1 for each member in good standing at insured’s death, where certificate 
and insurer’s practice made insured liable for other than death assessments. Coleman 
Mut. Aid Ass'n Vy. Muse. (Tex.)... 
787—Under accident insurance certificate where insured died from abnormal heart failure 
due to anesthetic during operation for post-operative hernia, that hernia had been 
aggravated by accidental injury, necessitating the operation, held not to render insurer 
liable. Clause of accident insurance certificate providing for liability for death resulting 
from surgical operation, necessitated by injury held not to refer to death from anes- 
thetic, covered by different clause. In clause of accident certificate excluding liability 
for death from surgical treatment, provision that the exception should not apply to 
operation made necessary by origin a injury held not to make insurer liable for injuries 
not covered by the certificate. Travelers’ Protective Ass’n. of America v. Davis. (U. S.) 
Death of officer of powder company caused hy explosion of dynamite caps on buyer’s 
truck when truck, returning from powder magazine with officer riding on truck, was 
struck by train, occurred while “participating in transportation of explosives’ within 
exception to insurer’s liability under certificate of membership in fraternal benefit 
association. Travelers’ Protective Ass'n of America v. Prinsen. (U. 
§ 788. —— SUICIDE. 
(1). In general. 
788(1)—Exception in beneficiary certificate that additional sum payable for accidental death 
should not be paid for death occurring from self-destruction did not include uninten- 
tional or accidental self-destruction. Home Benefit Ass’n v. Briggs. 
§ 789. NOTICE AND PROOF OF LOSS. 
(1). In general. 
789(1)—Insured becoming disabled, but failing to furnish proof of disability before insurance 
certificate lapsed, held not entitled to recover, where certificate provided that it was 
subject to constitution and by-laws, which required, when certificate lapsed, that proof 
of disability be furnished while certificate was in force. Duerson v. Sovereign Camp, 
ww: @ W. _ (had 
(2). Estoppel and waiver as to proofs or defects therein. 
789(2)—Facts showed that beneficial association had waived proof of member’s death. 
Lawson v. Brotherhood of American Yeomen. (Kans.) 
789(2)—In action for sick benefits, defendant could not complain that by-law of society 
requiring doctor’s certificate to be sent in monthly by member claiming sick benefits 
was not complied with, where defendant ignored doctor’s certificates sent in for three 
consecutive months, while local lodge accepted sick benefit dues. Crnic v. Croatian 
Fraternal Union of America. (Mo.) ; 1121 
789(2)—Beneficiary suing on insurance certificate held not required ‘to show proof of 
death of insured. where insurer denied liability on other grounds. Bedwell v. Capital 
Mut. Ass'n of Jefferson City. (Mo.).. . 4 : ‘ ieee ee 
791. AMOUNT OF BENEFITS. 
(2). Benefits for disability. 
791(2)—In suit on disability provision of benefit. certificate, mutual relief assessment plan 
association held liable for full assessment of $1 for each member in good standing 
at time of disability, regardless of whether member's certificate carried disability 
provision. Coleman Mut. Aid Ass'n v. Muse. (Tex.) 1597 
.. 792. ADJUSTMENT OF LOSS. 
792—Insured and insurer had right to cancel benefit certificate and reinstate certificate 
replaced thereby and agree on terms of settlement of reinstated certificate and pay and 
accept sum paid in full settlement of reinstated certificate. Grand Lodge, Brotherhood 
of Railroad Trainmen vy. Bash. (Ky.) 
—Compromise settlement on mutual-aid benefit certificate pursuant ‘to bona fide contro- 
versy regarding liability was conclusive regardless of actual existence vel non of such 
liability. Bowers v. Modern Woodmen of America. (Tex.) eee 
§ 793. RIGHTS OF BENEFICIARIES TO PROCEEDS. 
793—Acceptance by fraternal benefit society of dues paid by insured’s beneficiary after 
divorce held not waiver of provision of society’s constitution canceling interest of s 
ficiary in event of divorce. Bussey et al. v. Praetorians Life Ins. Co. et al. (Kan.). 
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§ 799. INTEREST ON AMOUNT OF BENEFITS. 
799—Insured suing on disability clause in benefit certificate held entitled to interest from 
time he became totally and permanently disabled. Dudley v. Sovereign Camp, W. O. 
W., Omaha, Nebr. O86. €)....:. 332 
In successful suit on disability provision of certificate of mutual relief assessment plan 
association, association held liable for interest. Coleman Mut. Aid Ass’n v. Muse. (Tex.).1597 
(F) ACTIONS FOR BENEFITS. 
§ 806. GROUNDS OF ACTION. 
806—-Causes of action on beneficiary certificate for death benefit and for additional sum 
payalile for accidental death are separable. Home Benefit Ass’n v. Briggs. (Tex.).. 485 
807. CONDITIONS PRECEDENT IN GENERAL. 
Beneficiary suing on insurance certificate was not required to surrender certificate or 
plead that she had done so, where insurer was resisting payment and denying liability. 
In action on insurance certificate, insurer waived right to object to directed verdict 
for plaintiff on ground that certificate was not canceled or surrendered by contesting 
liability under certificate. Bedwell v. Capital Mut. Ass’n of Jefferson City. (Mo.)..1449 
§ 809. DEFENSES. 
809—Insured seeking to recover on disability clause of void insurance certificate held not 
estopped by subsequent application for reinsurance in society stating that he was in 
good health, absent showing that society acted on application, changing its position. 
Duerson v. Sovereign Camp, W. O. W.  (La.) aie ae 1429 
§ 812. LIMITATIONS. 
812—Insurer waived limitation of time within which to bring action on benefit certificate 
where it conducted negotiations with beneficiary concerning settlement, and beneficiary 
sued as soon as negotiations terminated adversely. Hennessey v. Knights of Counties. 
(N. Y.) 
§ 815. PLEADING. 
(1). Declaration, complaint, or petition. 
815(1)—Under fraternal benefit certificate providing for double indemnity for accidental 
shooting only if there was eyewitness, whether there was eyewitness held matter of 
defense and not necessary to be alleged in petition. Wild v. Sovereign nay W. O. W. 
(La.) 


799 


(4). Issues, proof and variance. 
815(4)—Where_ beneficiaries suing on insurance certificates more than seven years after 
insured’s alleged disappearance, death while certificate was in force, and proof of loss, 
and insurer demurred generally and answered that certificate was not in force after 
May 2, 1923, when it was canceled for failure to pay premiums, issue of insured’s 
death on May 1, 1923, was raised by pleadings. Brotherhood of Locomotive Firemen 
& Enginemen v. Hall et al. (Tex.) 
§ 816. EVIDENCE. 
§ 817. —— PRESUMPTIONS AND BURDEN OF PROOF. 
(1). In general. 
817(1)—-Claimant, to be eligible as beneficiary on plea of dependency, must show that she 
was dependent in material degree on insured designating her as beneficiary in fraternal 
endowment policy. Wright v. District Grand Lodge No. 21, Grand United Order of 
Odd_ Fellows of Louisiana. (La.) 
817(1)—Defendant in action on fraternal benefit ‘certfiicate was bound to prove special 
defense that funds in its endowment department were insufficient to pay plaintiff's 
claim. Coleman v. Knights of Pythias. (La.) 628 
817(1)—Beneficiary under certificate of fraternal beneficiary association had burden to 
establish waiver by association of right to payment of initial premium or dues ‘as 
condition precedent to effectiveness of certificate. The Praetorians v. Strickland. (Tex.) 1169 
(2). Matters of avoidance or forfeiture. 
817(2)—In action on insurance certificate, introduction of certificate in evidence placed 
burden on defendant to show that insured, at time of death, was not member in good 
standing, since certificate was proof of good standing at time when issued, and good 
standing was presumed to continue until contrary was shown. Bedwell v. Capital Mut. 
Ass’n of Jefferson City. (Mo.) ee ei 1449 
(3). Cause of death or injury. 
817(3)—Burden was on one suing on benefit certificate, covering injuries caused solely by 
external, accidental means, to prove that his loss of one eye was caused by such means, 
not by pre-existing disease. Ardoin v. Fireside Mutual Aid Association. (La.) 
817(3)—Insured’s death resulting from violent, external means is presumed due to accident 
and not to suicide. Presumption that insured’s decth from violent, external means 
was accidental disappears when circumstances are adduced showing how death occurred. 
Home Benefit Ass’n v. Briggs. (Tex.)....... Rite 
(4). Amount of benefits. 
817(4)—In action on fraternal benefit certificate for double indemnity for accidental death, 
presumption is against suicide. In action on fraternal benefit certificate, facts held 
"gal to rebut ration against suicide. Wild v. Sovereign Camp, W. O. W. 
(La.) es Hoh ea aa a 
§ 818. —— ADMISSIBILITY. 
(3). Forfeiture of certificate. 
818(3)—Where issue existed as to validity of member’s payment of dues to keeper of 
records and seal of local lodge of fraternal order evidence that it was practice of local 
lodge to pay dues to such officer held admissible. Receipt issued to member of local 
lodge of fraternal order for payments which member’s son-in-law testified he made for 
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member at member’s request held admissible. Grand Lodge, K. P. of North America, 
etc. v. Goodwin. a.) 

§ 819. —— WEIGHT AND SUFFICIENCY. 

(1). In general. Athos : 

819(1)—Evidence held not to show that plaintiff, claiming eligibility as beneficiary on plea 
of dependency was dependent in material degree on insured designating her as 
beneficiary in fraternal endowment policy. Insured’s promise to leave his benefit in 
fraternal endowment policy to one in consideration of her services as housekeeper to 
him does not show that she was his dependent who could be designated as beneficiary. 
Wright v. District Grand Lodge No. 21 Grand United Order of Odd Fellows of 
Louisiana. (La.) 

819(1)—Witness who was at scene of shooting and had been talking to deceased and had 
seen him clean rifle and heard discharge when he turned around held ‘“‘eyewitness’ 
within certificate providing for double indemnity if there was eyewitness to shooting. 
Wild v. Sovereign Camp, W. O. W. (La.) - pal ney 

819(1)—In action on fraternal benefit certificate for sick " benefits, " evidence supported 
findings for plaintiff. Crnic v. Croatian Fraternal Union of America. (Mo.) 

819(1)—Beneficiary suing on insurance certificate established prima facie case, where 
certificate was introduced in evidence and insured’s death was admitted in answer. 
Bedwell v. Capital Mut. Ass’n of Jefferson City. (Mo.) 

(2). Matters of avoidance or forfeiture. 

819(2)—Evidence that life insurer would not have issued certificate, had it known facts 
as to insured’s condition, held insufficient to show that insured’s alleged false answers 
in application were material absent evidence of practice of other insurance companies. 
Sovereign Camp, W. O. W. v. McDaniel. (Ky.) .. 

819(2)—Plaintiffs introducing testimony and receipt book disclosing payments up to time of 
assured’s death held entitled to recover on life policy, where entire proof of default 
rested on memorandum of nonpayment made by local lodge’s master of finances and 
report to insurer’s Grand Lodge showing assured to be under suspension. Peterson et 
al. v. Grand Lodge, Knights of Pythias of the State of Louisiana. (La.) . 

819(2)—In action by beneficiary on life policy issued by Grand Lodge to member of local 
lodge which collected dues thereon, official financial book issued by local lodge to mem- 
ber and containing account showing payment of dues to time of member’s death estab- 
lished prima facie proof of payment. Evidence showed that dues were paid regularly 
to local lodge to time of death of member, who had no direct knowledge that local 
lodge had been suspended by Grand Lodge which issued life policy, on which beneficiary 
was therefore entitled to recover. Davis v. District Grand Lodge, No. 21, Grand United 
Order of Odd Fellows, Jurisdiction of Louisiana. (La.) 


819(2)—In beneficiary’s action on fraternal association membership certificate, evidence sus- 
tained verdict that insured had not fraudulently misstated his age in application. 
Ostafy v. Ukrainian Nat. Ass’n. (Pa.) 

819(2)—Evidence held to warrant court’s conclusion that inception of disease, from which 
insured died, occurred over 30 days after his reinstatement by fraternal benefit order 


mt to warranty of good health for 30 days. Sovereign Camp, W. O. W. v. Derrick. 
(Tex. 


819(2)—In action on fraternal insurance certificate, evidence held to show that last pay- 
ment by deceased was on October 26, and next payment due January 1 was not made. 
Caesar v. Grand Lodge Colored Knights of Pythias of Texas. (Tex.) ; 

819(2)—In suit for disability benefits under beneficiaray certificate, evidence supported 
finding of total Seen: loss of use of hand by insured. Brady Mut. Ins. Ass’ n 
v. Shank. (Tex.) 

819(3)—Proof, to establish waiver by ’ fraternal beneficiary association of payment 
initial premium or dues as condition precedent to effectiveness of insurance certificate, 
must amount to more than scintilla of evidence, surmise, or suspicion. The Practorians 
v. Strickland. (Tex.) 

(4). Death or injury and cause thereof. 

819(4)-—Evidence in suit on benefit certificate held insufficient to show that plaintiff’s loss 
of sight of one eye was due to external, accidental means, instead of pre-existing 
disease. Ardoin vy. Fireside Mutual Aid Association. (La.) 

819(4)—-Suicide, even where evidence is wholly circumstantial, may be established by mere 
preponderance thereof. Home Benefit Ass’n v. Briggs. (Tex.) ; 

819(4)—Where finding of insured’s death was not based on presumption ‘of death arising 
from seven years’ absence, and Texas statute makes seven years’ absence proof of 
death, decision of court of state where insurer was incorporated, that provision against 
liability for disappearance was valid, did not bar action on certificate of insurance. 
Brotherhood of Locomotive Firemen & Enginemen vy. Hall et al. (Tex.) 

§ 823. TRIAL. 

823(1)—Where beneficiary introduced certificate and evidence that last assessment was 
paid during life of insured, insurer admitted death on certain date, and necessity for 
proof was waived, beneficiary established prima facie case entitled her to directed 


verdict, in absence of Sas evidence. Bedwell v. Capital Mut. Ass’n of 
Jefferson City. (Mo.) Re 


§ 824. CONDUCT IN GENERAL. 
§ 825. —— QUESTIONS FOR JURY. 

(1). In general. ; » 
825(1)—Evidence of insured’s mental incompetency to agree to cancellation of beneficiary 
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certificate held insufficient for jury. Grand Lodge, Brotherhood of Railroad Trainmen 
v. Bash. (Ky.) 
(2). Avoidance and forfeiture. 
825(2)—In suit on life certificates, evidence that insured’s answers to questions in applica- 
tion regarding insured’s health were false and material, held insufficient for jury. 
Sovereign Camp, W. O. W. v. McDaniel. (Ark.) 
(3). Death or injury and cause thereof. 
825(3)—Issue of insured’s suicide is for jury where reasonable minds might differ and 
circumstances attending violent death show injury might have been intentionally inflicted 
by insured. Whether insured’s death was result of intentional self-destruction preclud- 
ing recovery of additional benefit for accidental death under beneficiary certificate, held 
question for jury under evidence. Home Benefit Ass’n v. Briggs. (Tex.) , 
825(3)—In action on accident insurance certificate, evidence showing that death resulted 
from effect of anesthetic on insured’s abnormally weak heart during operation for 
post-operative hernia held to require directed verdict for insurer, notwithstanding evi- 
dence of prior automobile accident. Travelers’ Protective Ass’n. of America v. Davis. 





